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QUESTIONS INVOLVED UPON APPEAL 

1. Whether the appellants as veteran preference eli- 
gibles may be discharged from employment by the United 
States without 30 days notice as required by Section 14 
of the Veterans Preference Act of June 27, 1944. 

2. Whether the regulation of the United States Civil 
Service Commission authorizing discharge of veteran pref- 
erance eligibles without a 30 days notice with pay is a 
valid regulation. 
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In The 

Htttfrit States (Emtrt of Appeals 

Foe the District of Columbia Circuit 


No. 10,841 


William S. Ashley, et al, 

Appellants , 
v. 

Nellie Tayloe Ross, Director of the Mint, et al., 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANTS 


JURISDICTIONAL STATEMENT 

Judgment was entered by the United States District 
Court for the District of Columbia on July 20, 1950, and 
appeal was taken on September 14, 1950, within the sixty 
days allowed by Section 2107 of Title 28 United States 
Code. (62 Stat. 963) The Appellees are officers of the 
United States government. 



STATEMENT OF THE CASE 


The Appellants bring this suit for a declaratory judg¬ 
ment fixing and determining their rights as veteran prefer¬ 
ence eligibles in governmental employment. The Appel¬ 
lants are all veteran preference eligibles as that term is 
defined under Section 2 (Title 5 USC Sec. 851, 58 Stat. 
387) of the Veterans Preference Act of June 27, 1944. 
They were all employed in various capacities in the United 
States Mint at Philadelphia, Pennsylvania at the time of 
their discharge from governmental service. By stipula¬ 
tion of counsel, it is agreed that exhibit 3 attached to the 
complaint (A. 53-54) is a true copy of the discharge 
notice that each of the Appellants, 50 in number, re¬ 
ceived from one Edwin H. Dressel, Superintendent of the 
United States Mint. The notice was served on March 3, 
1950, and each Appellant was advised that the last day 
of active duty would be March 10, 1950, in other words, 
each Appellant was given seven days notice before his or 
her services were in fact terminated. 

The Appellants rest their case upon the provisions of 
Section 14 (Title 5 USC Section 863, 58 Stat. 390) of the 
Veterans Preference Act of June 27, 1944 which requires 
.thirty days notice before any veteran preference eligible 
may be discharged from governmental service. The Ap¬ 
pellants contend that this means thirty days with pay, 
whereas, the Appellees contend that no notice of thirty 
days with pay is required but that the notice of thirty 
days may be thirty days leave without pay, and in so 
doing, they rest their contention upon a regulation of the 
United States Civil Service Commission alleged in para¬ 
graph 10 of the complaint (A. 11-12) which authorizes the 
thirty days notice required by Section 14, supra, to in¬ 
clude “non-furlough pay”. The Appellants contend that 
this regulation of the United States Civil Service Com¬ 
mission is invalid. The United States Civil Service Com¬ 
mission admits that a thirty days notice is required but 
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contends that a veteran preference eligible may be taken 
off the payroll without any notice other than he <j>r she 
has been placed on leave without pay. 

The District Court (Judge Tamm) held that a thirty 
days notice was not required. That since the Appellants 
were discharged because of a reduction in the force of the 
United States Mint, they could be discharged without any 
notice whatsoever as Section 12 of the Veterans Prefer¬ 
ence Act (Title 5 USC Section 861, 58 Stat. 390) of June 
27, 1944 did not require such a notice, and even though 
Section 14 (Title 5 USC Section 863, 58 Stat. 390) of the 
same Act required a thirty days notice in the event of a 
discharge from employment, this section did not apply 
where the Appellants as in this case w T ere discharged on 
account of a reduction in force. The Court below dis¬ 
agreed both with the Appellants and the United States 
Civil Service Commission as to the requirement of the 
thirty days notice. The Court below likewise disagreed 
with decisions of the United States Court of Claims which 
Appellants assert are in point. 


STATEMENT OF POINTS ON APPEAL 

1. That the District Court erred in sustaining the 
motion to dismiss interposed by the defendants ajid in 
entering judgment for the defendants and against the 
plaintiffs. 

2. That the District Court erred in deciding tnat in 
the reduction in force in the United States Mint, the 
plaintiffs as veteran preference eligibles were not en¬ 
titled to a 30 days notice with pay before their discharge 
from employment in governmental service of the United 
States. 

3. That the District Court erred in failing to find that 
the regulation of the United States Civil Service Coijnmis- 
sion as follows: 
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“Sec. 20.10. Notice to employees—(a) Proposed 
action. Each employee affected by a reduction in 
force shall be given a notice in writing, stating spe¬ 
cifically the action proposed to be taken in his case, in 
advance of the effective date of the action. 

(b) Notice period. The notice shall be given at 
least thirty days in advance of involuntary termina¬ 
tion of active duty wherever possible, at least thirty 
days in advance of any reductions in rank or com¬ 
pensation, or at least thirty days in advance of * * * 
involuntary separation from the rolls in all cases. 
Subject to the foregoing, the notice period may include 
active duty, leave with pay, and non-pay furlough. 2 ” 

was invalid and void under the provisions of the Veterans 
Preference Act of June 27, 1944, and particularly Sections 
2, 12 and 14 of said Act. 

4. That the District Court erred in determining that 
the plaintiffs should have exhausted administrative reme¬ 
dies before filing suit. 

5. For any errors which are apparent of record. 


PERTINENT STATUTES AND REGULATIONS 

Title 5 USC Section 648 * * * in the event of re- 
reductions being made in the force in any of the 
executive departments no honorably discharged sol¬ 
dier or sailor whose record in said department is 
rated good shall be discharged or dropped or reduced 
in rank or salary. 

Any person knowingly violating the provisions of 
this section shall be summarily removed from office, 
and may also upon conviction thereof be punished by 
a fine of not more than $1,000.00 or by imprisonment 
for not more than one year. (Aug. 23, 1912, c. 350, 
S. 4, 37 Stat. 413; Feb. 28, 1916, c. 37, S. 1, 39 Stat. 


2 As amended January 6, 1950, effective January 7, 1950. 
Part 20, Chapter 21— 
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Title 5 USC Section 861—Reduction in personnel; 
consideration affecting release. 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of 
employment, military preference, length of service, 
and efficiency ratings: Provided, That the length of 
time spent in active service in the armed forces of 
the United States of each such employee shall be cred¬ 
ited in computing length of total service: Provided 
further, That preference employees whose efficiency 
ratings are “good” or better shall be retained in pref¬ 
erence to all other competing employees anc| that 
preference employees whose efficiency ratings ajre be¬ 
low “good” shall be retained in preference to com¬ 
peting nonpreference employees who have equal or 
lower efficiency ratings: And provided further, That 
when any or all of the functions of any agency are 
transferred to, or when any agency is replaced by, 
some other agency, or agencies, all preference em¬ 
ployees in the function or functions transferred or in 
the agency which is replaced by some other agency 
shall first be transferred to the replacing agenqy, or 
agencies, for employment in positions for which they 
are qualified, before such agency, or agencies, shall 
appoint additional employees from any other Source 
for such positions. June 27, 1944, c. 287, S. 1.2, 58 
Stat. 390. 

Title 5 USC 863—Discharge, suspension, etc., only 
for cause; reason in writing; advance notice; personal 
appearance; findings and recommendations. 

No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be discharged, suspended 
for more than thirty days, furloughed without pay, re¬ 
duced in rank or compensation, or debarred for future 
appointment except for such cause as will promote 
the efficiency of the service and for reasons given in 
writing, and the person whose discharge, suspension 
for more than thirty days, furlough without pay, or 





reduction in rank or compensation is sought shall have 
at least thirty days’ advance written notice (except 
where there is reasonable cause to believe the em¬ 
ployee to be guilty of a crime for which a sentence of 
imprisonment can be imposed), stating any and all 
reasons, specifically and in detail, for any such pro¬ 
posed action; such preference eligible shall be allowed 
a reasonable time for answering the same personally 
and in writing, and for furnishing affidavits in sup¬ 
port of such answer, and shall have the right to appeal 
to the Civil Service Commission from an adverse de¬ 
cision of the administrative officer so acting, such ap¬ 
peal to be made in writing within a reasonable length of 
time after the date of receipt of notice of such adverse 
decision: Provided, That such an appearance through 
a designated representative, in accordance with such 
reasonable rules and regulations as may be issued by 
the Civil Service Commission; after investigation and 
consideration of the evidence submitted, the Civil 
Service Commission shall submit its findings and 
recommendations to the proper administrative officer 
and shall send copies of the same to the appellant or 
to his designated representative, and it shall be man¬ 
datory for such administrative officer to take such 
corrective action as the Commission finally recom¬ 
mends : Provided further, That the Civil Service 
Commission may declare any such preference eligible 
who may have been dismissed or furloughed without 
pay to be eligible for the provisions of secton 864 of 
this title. June 27,1944, c. 287, S. 14,58 Stat. 390. 

SUMMARY OF ARGUMENT 

The Appellants having the status of veteran preference 
eligibles could not be discharged from government service 
without a compliance with Section 14 of the Veterans 
Preference Act of June 27, 1944 (Title 5 USC 863, 58 
Stat. 390). 

1. The Appellants will argue that as veteran prefer¬ 
ence eligibles they are entitled to a full 30 days notice 
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with pay before they can be legally discharged from gov¬ 
ernment service. 

. 2. The Appellants will argue that Section 12 of the 
Act of June 27, 1944 (5 USC 861, 58 Stat. 390) relating 
to reduction in force cannot be construed to eliminate the 
30 days notice required under Section 14 of the same Act 
(5 USC 863,58 Stat. 390). 

3. The Appellants will argue that Section 20.10 of the 
Regulations of the United States Civil Service Commission 
providing that the 30 days notice prior to discharge, as 
required by Section 14 of the Veterans Preference Act of 
June 27, 1944 (5 USC 863, 58 Stat. 390), may be given 
by 30 days notice on non-pav furlough is invalid, because 
the Act required a 30 days notice in a pay period. 

4. The Appellants will argue that since their discharge 
from the United States Mint, as made in accordance with 
Regulation Sec. 20.10, a regulation of the United States 
Civil Service Commission, it was not necessary that they 
exhaust their administrative remedies by appealing to 
the United States Civil Service Commission to set aside 
its own regulation as in violation of the Veterans Prefer¬ 
ence Act of June 27,1944. 

ARGUMENT AND BRIEF 

I. 

Points 1, 2 and 3 enumerated in the summary of argu¬ 
ment are grouped together for comment at this time. The 
sole question arising under these three points is whether 
the Appellants who are all permanent civil service em¬ 
ployees and who are also all veteran preference eligibles, 
as that term is defined under Section 2 of the Veterans 
Preference Act of June 27, 1944 (5 USC 851, 58 Stat. 
387), may be discharged from governmental service in 
the manner in which they were discharged. Two questions 
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arise under this group, first, whether the rights of the 
Appellants to a 30 days notice is to be determined exclu¬ 
sively by Section 12 of the Act of June 27, 1944 (5 USC 
861, 58 Stat. 590), which relates to reduction in force in 
the various agencies, and departments of the government. 
Let u? examine this statute which reads as follows: 

“In any reduction in personnel in any civilian serv¬ 
ice of any Federal agency, competing employees shall 
be released in accordance with Civil Service Com¬ 
mission regulations which shall give due effect to 
tenure of employment, military preference, length of 
service, and efficiency ratings: Provided, That the 
length of time spent in active service in the armed 
forces of the United States of each such employee 
shall be credited in computing length of total service: 
Provided further, That preference employees whose 
efficiency ratings are “good” or better shall be re¬ 
tained in preference to all other competing employees 
and that preference employees whose efficiency ratings 
are below “good” shall be retained in preference to 
competing non-preference employees who have equal 
or lower efficiency ratings: And provided further, 
That when any or all of the functions of any agency 
are transferred to, or when any agency is replaced 
by, some other agency, or agencies, all preference 
employees in the function or functions transferred or 
in the agency which is replaced by some other agency 
shall first be transferred to the replacing agency, or 
agencies, for employment in positions for which they 
are qualified, before such agency, or agencies, shall 
appoint additional employees from any other source 
for such positions.” 

The purpose of the statute was to give a preference right 
to veteran preference eligibles in the event of reductions 
in force in the various agencies, bureaus and departments 
of the government. It does not relate to the discharge of 
veteran preference employees from governmental service 
but gives such employees a preference right to be retained 
in certain instances over employees wffio do not have such 
preference. It further provides that in the event of a 
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liquidation of an agency where the personnel is trans¬ 
ferred, that the veteran preference eligibles must be first 
transferred to the replacing agency. It has nothing to do 
with the discharge of any veteran preference eligible ex¬ 
cept it prevents his discharge and gives him preferential 
rights to be retained. 

Section 12 was written into the Act of June 2J, 1944 
as a supplement to the Act of August 23, 1912 (J5 USC 
648, 37 Stat. 413) which reads in part as follows: 


* * * in the event of reductions being made 
force in any of the executive departments, no 
ably discharged soldier or sailor whose record 
department is rated good shall be discharj 
dropped or reduced in rank or salary.” 

When Section 12 was before the Civil Service Con 
of the Senate for consideration, Commissioner F] 
then a member of the Civil Service Commission, b 


in the 
honor- 
in said 
*ed or 

imittee 

eming, 

sstified 


as follows relative to Section 12: 

“That proviso is substantially the same as a law 
passed by Congress in 1912 which was interpreted to 
apply only to the departmental service. By Executive 
Order of March 3, 1923, the provisions of the law of 
1912 were likewise extended to the Federal Service, 
so that the last proviso simply continues what has 
been in practice throughout the entire Federal service 
since 1923.” 

(Hearing Senate 78th Cong. 2d sess. on SL 1762, 
and H. R. 4115, P. 27) 

It will be noted from the statement above that Commis¬ 
sioner Fleming stated that the purpose of Section 12 was 
to incorporate the Act of August 23, 1912 (5 USC 648) 
and the Executive orders covering government agencies 
and bureaus who were included under the language of the 
statute. These Executive orders were mentioned in the 
case of Hilton v. Sullivan, 334 U. S. 323, 92 L. Ed. 1416 at 
page 1425. It will thus be seen that Section 12, supra, 
was enacted only for the purpose of protecting the prefer- 
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ence rights of veteran preference eligibles in the event of 
a reduction in force. It has nothing to do with their dis¬ 
charge from governmental service except as to prevent their 
being discharged and requires their retention in the service 
over and above all other employees wdio do not have veter¬ 
ans preference. This statement is believed to be authorized 
by the testimony of Commissioner Fleming before the Com¬ 
mittee prior to the passage of the Act of June 27, 1944. 
Now we come to the consideration of Section 14 of the same 
Act (5 USC S63). Since August 23, 1912, the date of the 
passage of the provisions of Title 5 USC 648, supra, and 
the issuance of various executive orders mentioned in 
Hilton v. Sullivan, supra, there has been the preference 
right of an honorable discharged soldier, sailor or marine, 
in the event of reductions in force, to be retained in their 
governmental positions. The Acts of Congress or none 
of the executive orders, as far as is knowm, required that 
such veteran preference eligibles be given a 30 days notice 
before being discharged, suspended for more than 30 days, 
furloughed without pay or reduced in rank or compensa¬ 
tion. This provision was first written in any Act of Con¬ 
gress on June 27, 1944. Prior to that time no notice was 
necessary by statute. 

The Court below, Judge Tamm, held (A. 56) that since 
the Appellants were being discharged from governmental 
service because of a reduction in force, that their rights 
were exclusively determined by Section 12 relating to a 
reduction in force even though the language of this statute 
makes no reference to discharge of employees from gov¬ 
ernment service. The Court 'below held that since the 
Appellants were being discharged in a reduction in force, 
they did not have a right to 30 days notice as required by 
Section 14, supra. The Court therefore held that Con¬ 
gress differentiated between veteran preference employees 
who were being discharged without a reduction in force 
and those vrho were being discharged because of a re¬ 
duction of force. This rule of statutory construction 
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adopted by the Court is not in accordance with the uni¬ 
versal rule governing such statutory constructor. The 
rule of statutory construction is that an inconsistency 
should be avoided when a reasonable interpretation can 
be adopted which will not do violence to the plain words 
of the Act and will carry out the intention of Congress. 

United States v. Raynor, 302 US 540, 82 L. hid. 413, 
58 S. Ct. 353, rehearing denied in 303 US 665, 
82 L. Ed. 1123,58 S. Ct. 520. 

It is also a general rule of interpretation that statutes 
should, if possible, be so construed as to make them prac¬ 
ticable. 

50 Am. Juris 365 

The rule of statutory construction also requires that in 
the interpretation of a statute, the legislature will be 
presumed to have inserted every part thereof for a pur¬ 
pose, and to have intended that every part of a statute 
should be carried into effect. The maxim, “ut res magis, 
quam pereat,” requires not merely that a statute should 
be given effect as a whole, but that effect should be given 
to each of its express provisions. A statute should not be 
construed in such manner as to render it partly ineffective 
or inefficient if another construction will make it effective. 
Indeed, it is a cardinal rule of statutory construction that 
significance and effect should, if possible, without destroy¬ 
ing the sense or effect of the law, be accorded every part 
of the act, including every section, paragraph, sentence, 
clause, phrase, and word. Under this rule, that con¬ 
struction is favored which will render every word opera¬ 
tive, rather than one which makes some words idle and 
nugatory. 

50 Am. Juris, Section 358—pp. 361,362,363. 

Sometimes, however, it is not possible, in arriving at 
the meaning of statutes, to give force and effect tb every 
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word and phrase used. The court may not, in order to 
give effect to particular words, virtually destroy the 
meaning of the entire context, that is, give them a sig¬ 
nificance which would be clearly repugnant to the statute 
looked at as a whole and destructive of its obvious intent. 
It has also been declared that if a word is used unneces¬ 
sarily in one part of a statute, it may well be regarded 
as so used in another. 

50 Am. Juris, Section 358—pp. 364 

The rule is, also, on statutory construction, that where 
there are general and specific provisions in a statute such 
as positive and explicit provisions, comprehending in 
terms a whole class of cases, that such class of cases is 
not to be restrained by applying to those cases an impli¬ 
cation drawn from subsequent words, unless that implica¬ 
tion be verv clear, necessarv and irresistible. The rule 
cannot be applied where the effect will be to override and 
render almost useless express words in the statute. 

50 Am. Juris, Section 365—pp. 371, 372. 

The rule in statutory construction also requires that 
the results that follow one construction or another of the 
statute is also often a potent factor in its interpretation. 
Frequently, the undesirable or mischievous consequences 
of a different construction are used by the courts to indi¬ 
cate the correctness of the interpretation adopted by them 
by the application of other rules of construction. Simi¬ 
larly, courts sometimes take the time and space to refute 
the undesirable consequence claimed to attach to a statute 
under an interpretation of it favored by the courts. In¬ 
deed. there are cases in which the consequences of a par¬ 
ticular construction are, in and of themselves, conclusive 
as to the correct solution of the question. In any event, 
it is generally regarded as permissible to consider the 
consequences of a proposed interpretation of a statute, 
where the act is ambiguous in terms and fairly susceptible 
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of two constructions. Where the language of a statute is 
doubtful and the necessity for construction arises, the 
court may consider whether the legislature could have in¬ 
tended a construction that would be highly injurious, 
rather than one beneficial and harmless. Under such cir¬ 
cumstances, it is presumed that undesirable consequences 
were not intended to the contrary, it is presumed that 
the statute was intended to have the most beneficial oper¬ 
ation that the language permits. It is accordingly a rea¬ 
sonable and safe rule of construction to resolve any am¬ 
biguity in a statute in favor of a beneficial operation of 
the law, and a construction of which the statute is fairly 
susceptible, is favored, which will avoid all objection¬ 
able, mischievous, indefensible, wrongful, evil, and injuri¬ 
ous consequences. The general rule that the words of a 
statute are to be construed in their ordinary acceptation 
or significance applies where a different meaning 
required by the consequences of such construction, 
the literal construction of an act will produce results so 
extraordinary that they cannot be deemed to hav^ been 
within the legislative intent, the general language 
act may be restricted so as to accomplish the general in 
tent and purpose of the act. In this respect, there is 
authority for the rule that uncertainty as to the m 
of a statute may arise from the fact that giving a 
interpretation to the words would lead to such undesir¬ 
able consequences as to compel a conviction that they could 
not have been intended by the legislature. Generally, how¬ 
ever, where a statute is so plain and unambiguous 
is not susceptible of more than one construction, 
construing the same should not be concerned with t^ie con 
seouences resulting therefrom. The undesirable 
quences do not justify a departure from the terms 
act as written, and the courts may not supply a 
omissus however desirable it may be to supply the emitted 
provision. It is not the function of a court to ingraft on 
a statute additions which it thinks the legislature logically 
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might or should have made. In such case, the conse¬ 
quences, if objectionable, can only be avoided by a change 
of the law itself, to be effected by the legislature, and not 
by judicial action in the guise of interpretation. It is 
clear that the injurious consequences of a particular con¬ 
struction will not lead the courts to an opposite con¬ 
struction which would also be attended with injurious 
consequences. 

50 Am. Juris, Sec. 368—pp. 373-375. 

Section 12 of the Veterans Preference Act of June 
27, 1944, supra, relates only to the preference granted in 
the event of a reduction in force. It deals nowheres with 
any notice required before veteran preference eligibles 
may be discharged from governmental service. The only 
provision covering specifically the discharge of a veteran 
preference eligible is contained in Section 14 of the Act, 
supra. The Supreme Court of the United States has laid 
down the rule that the general language of a statutory 
provision, although broad enough to include it, will not 
be held to apply to a matter specifically dealt with in an¬ 
other part of the same act, and it is further held that the 
specific terms of a statute prevail over general in the 
same or another statute wdiich might otherwise be con¬ 
trolling that in construing a statute effect should be given 
to every clause and part of a statute. 

Ginsberg & Sons, Inc . v. Popkin, 285 US 204, 76 L. 

Ed. 702 

This court has held, in construing the code of the District 
of Columbia, various sections should be regarded as simul¬ 
taneous legislative expressions and should be read together 
as one act and harmonized v T here the court is satisfied that 
the literal meaning of apparently inconsistent sections does 
not convey the intention of Congress. 

Groff v. Miller, 20 App. DC 353 


r 
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It was clearly the intent of Congress to give eve:ry vet¬ 
eran preference eligible a 30 days notice prior to the termi¬ 
nation of employment before being discharged from gov¬ 
ernmental service. The purpose of the Veterans Prefer¬ 
ence Act was to consolidate and give effect to all the ex¬ 
ecutive orders and regulations granting preference to 
honorably discharged soldiers, sailors or marines, and 
others who were entitled to preference under the act, and 
in interpreting the act the Congressional intent of the 
aims and purposes of the act must be considered. 

Hilton v. Sullivan, supra. 

Compare District of Columbia v. Newmcm, 59 App. 

DC 163. 

In construing the language of a statute, the court could 
gather the Congressional intent from the history, and the 
outline and the purpose of the act as well as from the 
specific language. 

Railroad Retirement Board v. Bates, 75 US App. DC 

251,126 F. 2d 642 

The Congressional intent of Congress in enacting the 
Veterans Preference Act of June 27, 1944 is fully set 
fortli in the opinion of the Supreme Court in Hilton v. 
Sullivans et al, supra, at pages 1426 and 1427 of the Law 
Edition Report. At page 1423 of the Law Edition Report, 
the Supreme Court said: 

4 ‘The commission has here treated furlough of more 
than 30 days as the equivalent of a discharge. This 
is in accordance with prior governmental practices 
which has considered that the furlough of a veteran 
with military preference violates regulations provid¬ 
ing that he shall not be “discharged or dropped” 
when “reduction in forces are being made”. More¬ 
over Section 14 of the Veterans Preference Act (5 
USC 863), 2 FCA Title 5, 863 which safeguards pref¬ 
erence eligibles against administrative denial of their 
preference rights specifically place furloughs and sus- 
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pensions for more than 30 days without pay on the 
same basis as discharges.” 

There are no reported cases sustaining the decision of 
the Court below to the effect that the Appellants having 
been discharged due to a reduction in force are not entitled 
to 30 days notice as required by Section 14 of the Act, 
supra, but the United States Court of Claims has passed 
squarely upon the question of whether a veteran prefer¬ 
ence eligible may be reduced in grade without being given 
a full 30 days notice. 

In the case of Hilton v. Sullivan, supra, the Supreme 
Court was called upon to interpret the provisions of Sec¬ 
tion 12 of the Veterans Preference Act, supra, in its ap¬ 
plication in the reduction in force in the Charleston Naval 
Shipyard. Section 12, supra, of the act was held by the 
Supreme Court in the Hilton case to contain language 
granting a veteran absolute retention preference over non¬ 
veterans. In so ruling, the Supreme Court said, at page 
1424-1425 of 92 L. Ed., as follows: 

“The part of Sec. 12 on which the Government sup¬ 
ports the Commission’s recognition of a veteran’s ab¬ 
solute retention preference without regard to com¬ 
parative length of service of veterans and nonveterans 
follows immediately after that section’s language on 
which petitioner relies and reads: 

“* * * Provided further. That preference em¬ 
ployees whose efficiency ratings are ‘good’ or bet¬ 
ter shall be retained in preference to all other 
competing employees and that preference em¬ 
ployees whose efficiency ratings are below ‘good’ 
shall be retained in preference to competing non- 
preference employees who have equal or "lower 
efficiency ratings. ...” 

The Government interprets this proviso as a special 
withdrawal of the proviso-defined classes of veterans 
from the general terms of the first clause of Section 
12 relating to “length of service”. It views this pro¬ 
viso as the congressional creation of classes of veter- 


ans’ “preference employee” who “shall”, if they 
have the defined efficiency ratings, “be retained in 
preference to all other competing employees” Without 
regard to length of service as between veteraps and 
nonveterans. Thus, under the government’s inter¬ 
pretation, length of service would be given the “due 
effect” required by the first clause of Sec. 12 by its 
consideration in the determination of retention pref¬ 
erences as between veteran and veteran and as be¬ 
tween nonveteran and nonveteran. This interpreta¬ 
tion of the proviso and the section, it is argued, would 
give meaning to all the language used in them, is 
plainly called for by the language, and harmonies this 
portion of the Act with all its other parts and with 
the Act’s broad purposes. The interpretation is com¬ 
pelled, so the Government argues, by the Act’s legis¬ 
lative history, particularly when the proviso and pre¬ 
ceding clauses in the section are viewed in the light 
of a long series of prior congressional enactments and 
authorized executive orders granting preferences in 
government employment to veterans and their close 
relatives. We agree with the Government that in the 
light of the foregoing factors no other interpretation 
of the pertinent parts of the section can fairly be 
reached. ’ ’ 

It will be noted that the interpretation of the Supreme 
Court of Section 12, supra, makes it harmonize wi th the 
other provisions of the Act. Judge Tamm held that there 
was ambiguity between Section 12 and Section 14, supra, 
but the Supreme Court found no such ambiguity and the 
purposes of Section 12 are fully set forth in the opinion 
of the Supreme Court in Hilton v. Sullivan, supra. 

Judge Tamm held that since the discharge of the Ap¬ 
pellants was due to a reduction in force, their righ:s to a 
30 day notice while in an employment status required 
under Section 14, supra, did not apply, but in this con¬ 
nection the court’s attention is specifically directed to the 
language of Section 14, supra. The first sentence reads 
in part as follows: 
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“No permanent or indefinite preference eligible who 
has completed a probationary or trial period employed 
in the civil service or in any establishment, agency, 
bureau, administration, project or department herein¬ 
before referred to shall be discharged * # 

The word “no” is the first word of the statute and covers 
all veteran preference eligibles such as the Appellants, 
furthermore, the words “hereinbefore referred to” re¬ 
lates to veteran preference eligibles and covers veteran 
preference eligibles referred to in the preceding Section 12, 
supra . It is therefore contended that the Appellants are 
fully covered by Section 14 of the Veterans’ Preference 
Act from the very language used in Section 14. 

In the case of Rhea W. Stringer v. United States, 90 
Fed. Supp. 375, suit was brought to recover the difference 
in pay between grades CAF-13 and CAF-14 on the grounds 
that the plaintiff’s reduction in grade on September 14, 
1944 did not comply with the Veterans Preference Act of 
June 27, 1944 (5 USC 851 et seq.). The plaintiff claimed 
that he was entitled to a full 30 days notice under Section 
14 (5 FSC 863) before he could be reduced in grade. The 
Court of Claims held that the plaintiff’s demotion in grade 
was not lawful unless it complied with Section 14 requir¬ 
ing a 30 days notice. It held further that the provisions 
of Secton 14 are mandatory and binding on public ofiicials 
pnd that there must be a strict compliance with the statute 
requiring a full 30 days notice, and that a notice of 29 
days was not a compliance with the language of the statute. 
The Court held that the plaintiff was entitled to recover 
the difference between the salary actually paid and the 
amount he would have earned if he had not been illegally 
demoted in grade. In so deciding, the Court of Claims 
cited the following cases all of which are in point. 

Lamb v. United States, 90 Fed. Supp. 369 
Gadsden v. United States, 78 Fed. Supp. 126 
Wittner v. United States, 76 Fed. Supp. 110 
Elchibegoff v. Umted States, 106 Ct. Cl. 541 
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In Wittner v. United States, supra, the Court of Claims 
held that the procedure provisions of the Veterans Prefer¬ 
ence Act with respect to discharge of veterans employed 
by the government are mandatory, and must be complied 
with before a lawful discharge is effected. 

In Gadsden v. United States , supra, the Court of Claims 
held that a government employee may not be discharged 
unless the statutory procedure is followed. 

In Lamb v. United States, supra, the Court of Claims 
passed almost directly upon the point here raised by the 
Appellants. The Court of Claims held that the 30 days 
required by Veteran Preference Act was mandatory, and 
where such notice was not given that the employee could 
recover compensation during this 30 days period, even 
though the agency had later given the plaintiff an addi¬ 
tional 30 days period in which compensation was paid. 
This case is as close to the facts and law in this case as 
any of the cases found upon an exhaustive search. 

The decisions of the Court of Claims in the above cases 
are undoubtedly predicated upon an old decision of the 
United States Supreme Court in the case of United States 
v. Perkins, 116 U. S. 483, 29 L. Ed. 700, where a suit was 
brought to recover salary due by a cadet. In that case 
the Supreme Court said “Where Congress by law vests 
the appointing of inferior officers in the head of depart¬ 
ments, it may limit and restrict the power of removal as 
it deems best for the public interest”. The Supreme Court 
held that the plaintiff, Perkins, could recover because his 
removal from the rolls of the government was not made 
in accordance with the statutes. 

In this case the statute specifically provides for the 
discharge of veteran preference eligibles and the 30 days 
notice required was not complied with. 

The provisions of Section 14, supra, extend to “dis¬ 
charge” from employment. The statute does not provide 
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as the Court below judicially amended it to read, “except 
in the event of a reduction in force” a 30 days notice 
must be given in the case of a veteran preference eligible 
being discharged from governmental employment. The 
conclusion of the Court below is not only untenable, it is 
as stated above judicial amendment of the Veterans Pref¬ 
erence Act. 

It will already be noted that the Court of Claim* has 
held that in the event of a reduction in grade under sec¬ 
tion 14, supra, that a full 30 days notice with pay must 
be allowed. The Court will also note the severe criti¬ 
cism of the manner in which the United States Civil Serv¬ 
ice Commission had administered the Veterans Prefer¬ 
ence Act as commented on by the Court of Claims in the 
Springer opinion, supra. 

In this case, the Appellants were given 7 days notice 
before they were separated from the governmental pay 
roll. The remainder of the notice of 30 days was on 
leave “without pay” or what is called a non-pay furlough. 
The Appellees, and particularly the members of the United 
States Civil Service Commission contend that the notice 
is valid because regulation Sec. 20.10 provides “the notice 
period may include active duty, leave with pay, and non- 
pay furloughs” 

It will be noted (A. 53-54), that each Appellant was 
given 7 days notice with pay, and the remainder of the 
30 days notice as required by Section 14, supra, was fur¬ 
lough on a non-pay status. This notice does not comply 
with Section 14, supra, for two reasons. First, Section 
14 requires a 30 days notice before discharge, and Second, 
Section 14, supra, requires a 30 days notice before being 
placed on non-pay furlough. The Appellants actually got 
7 days notice before being separated from the service, and 
7 days notice before being placed on non-pay furlough. 

Tf Section 14 of the Veterans Preference Act means 
what the Court of Claims held it to mean in Springer v. 
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United States, supra, the notices given to the Appellants 
are void for the two reasons stated above. 

Furthermore, if the IT. S. Court of Claims is Jnght in 
its decisions that a 30 days notice with pay is Required 
under Section 14, supra, then the regulation of the United 
States Civil Service Commission (Sec. 20.10) is null and 
void and of no effect. It is in effect an attempt to legis¬ 
late on the part of the Commission. The whole purpose 
of the Veterans Preference Act was to protect the men 
and women in governmental employment who had served 
their country in the military or naval forces or thbse who 
were the widows of those who had honorably served. 

Hilton v. Sullivan, supra. 

Under the literal interpretation of the regulation Sec. 
20.10, a veteran preference eligible could be discharged 
without any notice whatsoever. The 30 days notice being 
on a non-pav status. This regulation is in fact an Attempt 
to nullify the terms of Section 14, and is clearly invalid. 

Congress has never delegated any such authority to 
the United States Civil Service Commission to issue a 
regulation which in effect nullifies the express terms of 
the statute, and particularly Section 14 which provides 
for a 30 days notice. The United States Court of Claims 
has held that this means a 30 days notice with pa|v. 


Tt has long since been held that government officials 
authorized to issue regulations cannot amend, abridge, or 
enlarge an Act of Congress. 


Morrill v. Jones, 106 U. S. 466, 

U. S. v. Eaton, 144 U. S. 687, 

TJ. S. v. United Verde Copper Co., 196 U. S. 208, 

U S. v. George, 228 U. S. 14. 

Lynch v. The Tilden Produce Co., 265 U. S. 315 
Miller v. United States, 294 U. S. 435 
Manhattan General Equipment Co. v. Commissioner 
of Internal Revenue, 297 U. S. 129. 

Panama Refining Co. et al v. Ryan, 293 U. S. 388. 
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POINT 2 


II. 


THE APPELLANTS WERE NOT REQUIRED TO 
APPEAL TO THE CIVIL SERVICE COMMISSION 
BEFORE FILING SUIT 


The Court below decided that the Appellants should 
have exhausted their administrative remedies by appeal¬ 
ing to the United States Civil Service Commission. 

Ordinarily before filing suit in Court it is necessary 
that administrative remedies be exhausted. There are 
certain well known exceptions to this rule. This case falls 
within the exception to the rule. 

The Appellants had been discharged from employment 
in direct defiance of the terms of the statute, but also 
their discharge from the employment in the United States 
Mint was made in accordance with the regulations of the 
United States Civil Service regulations. Sec. 20.10 supra, 
provides that as part of the 30 days notice non-furlough 
days may be counted. In this connection, attention is 
directed to the fact that the United States Civil Service 
Commission rules that in discharges from employment 
such as the Appellants 30 days notice must be given, the 
Court below held to the contrary. The question arises 
whether all of the 30 days notice must be in an employ¬ 
ment and pay status. The regulation Section 20.10, pro¬ 
vides that the time in non-pay status may be counted as 
part of the 30 days notice. 

This regulation is invalid for the reason as stated above. 
The Appellants contend that all of the 30 days must be in 
a pay and employment status. 

The question therefore arises whether the Appellants 
before filing suit should have appealed to the United 
States Civil Service Commission to set aside their own 
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regulation, the discharge of the Appellants ha 
made in accordance with the regulation. 

The appellees as government officials must stay] within 
the law, and the United States Civil Service Commission 
cannot issue regulations which enlarge the scope of the 
legislation. The Courts will enjoin the enforcement of 
such regulations. 


ving been 


Waite et al v. Macy et al, 246 U. S. 606, 62 L. Ed. 892. 
Colorado v. Toll, 268 U. S. 228, 69 L. Ed. 927. 

Since there is clearly a violation of the rights of the 
Appellants it was not necessary that they exhaust admin¬ 
istrative remedies, particularly when such an appeal would 
raise only a question of the validity of the regulation of 
the United States Civil Service Commission. 

Order of Railway Conductors of America v. Pitney, 
326 U. S. 561,566,90 L. Ed. 318, 

In the above case the Supreme Court said: 

“Of course, where the statute is so obviously violated 
that a ‘sacrifice or obliteration of a right which Con¬ 
gress # * * created’ to protect the interests of in¬ 
dividuals or the public is clearly shown, a court of 
equity could, in a proper case intervene” 

See also: 


Texas & N. 0. R. Co . v. Brotherhood of R. & S . 8. 
Clerks, 281U. S. 548,74 L. Ed. 1034. 

Virginia R. Co. v. System Federation, 300 U. S. 515, 
81L. Ed. 789. 

The Appellants contend that the Appellees who are 
members of the United States Civil Service Commission 
had no authority to issue regulation Sec. 20.10, a.t least 
insofar as it provides that the 30 days notice may be 
given by including non-pay furloughs. This regulation 
was beyond their power to promulgate. 

In such a case it was not necessary that the Appellants 
pursue the remedy of administrative review. The Su- 
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preme Court of the United States has passed squarely 
upon the question. 

In the case of Skinner & Eddy Corporation v. United 
States of America, Interstate Commerce Commission et al, 
249 U. S. 557, 63 L. Ed. 772, the Supreme Court held 
that a federal District Court has jurisdiction of a suit 
to enjoin the Interstate Commerce Commission from en¬ 
forcement of an order authorizing an increase in freight 
rates in order to remove a discrimination against inter¬ 
mountain territory, the invalidity of which is asserted, not 
on the ground that the new rate is unreasonably high, or 
that it is discriminatory, or that there is a mere error 
in the action of the Commission but upon the grounds that 
the Commission exceeded its authority in making the 
order, and the plaintiff was not required to attempt to 
secure redress in a proceeding before the Commission. 
The Supreme Court cited in this case a long line of de¬ 
cisions of the Supreme Court to this effect. 

If the regulation of the United States Civil Service 
Commission is invalid as Appellants contend, they were 
not required under the decisions of the Supreme Court to 
appeal to the Commission. 

None of the cases cited in Skinner & Eddy Corp. v. 
United States, supra, have been overruled, and these de¬ 
cisions are binding upon this Court. 

CONCLUSION 

For the reasons herein stated, this Court should re¬ 
verse the judgment of the District Court and remand the 
case to that Court for further proceedings in accordance 
with the judgment of this Court. 

Respectfully submitted, 

Claude L. Dawson, 

Attorney for the Appellants. 
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John A. Kaminski 
6116 Montague St. 
Philadelphia 24, Pa. 
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Warren A. Mills 
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Philadelphia 24, Pa. 
William P. O’Brien 
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Philadelphia 38, Pa. 
Walter Orzel 
3353 Frankford Ave. 
Philadelphia 34, Pa. 
Michael J. Polizzano 
907 Winton St. 
Philadelphia 48, Pa. 
Albert M. Pratt 
2848 Jasper St. 
Philadelphia 34, Pa. 
Lawrence Ranier 
4905 Stiles St. 
Philadelphia 31, Pa. 



Robert R. Robinson 
5823 Bnstleton Ave. 

Philadelphia 24, Pa. 

Panl Sacco 
201W. Wishart St. 

Philadelphia 33, Pa. 

Peter Traino 
2119 S. 10th St. 

Philadelphia, Pa. 

John A. Ulrich 
2816 N. Garnet St. 

Philadelphia 32, Pa., 

Plaintiffs, 

vs. 

Nellie Tayloe Ross, 

Director of the 
United States Mint, 

Washington, D. C. 

John Wesley Snyder, 

Secretary of the Treasury, 
of the United States, 

Washington, D. C. 

Harry B. Mitchell, 

President, United States 
Civil Service Commission, 
Washington, D. C. 

Frances Perkins, Member, 

United States Civil 
Service Commission, 

Washington, D. C. 

James M. Mitchell, 

Member, United States 
• Civil Service Commission, 
Washington, D. C., 

Defendants. 

Civil Action No. 1524-’50 


Suit for a Preliminary Mandatory Injunction, and for 
Permanent Injunction, for a Declaratory Judgment 
Fixing and Determining the Rights of the plaintiffs 
in Their Employment by the United Stated, and to 
Declare Null and, Void Regulation or Rule of United 
States Civil Service Commission and for Sudh Other 
and Further Relief as to the Court May Appear to be 
Equitable and Proper. 

The plaintiffs for their cause of action complain of the 
defendants and allege: 

16 1. That each of the plaintiffs is either honor¬ 

ably discharged soldier, sailor or marin^ of the 
United States, or the widow of an honorably discharged 
soldier, sailor or marine of the United States, wljo served 
on active duty with the armed forces of the United States 
during World War I, and as such, entitled to preference 
in their employment as civilians by the United States of 
America. 

2. That each of the plaintiffs was, prior to March 1, 
1950, duly employed as civilian employees in the United 
States Mint located in the city of Philadelphia, State of 
Pennsylvania and now are so entitled to be employed in 
their various capacities, and would now be so employed 
save and except for the illegal and unlawful ac;s of the 
said defendants as herein specifically alleged, and that the 
positions or grades in which each of the said plain tiffs was 
so employed and such other facts as are pertinent to this 
cause of action will hereinafter he specifically a'leged as 
to each plaintiff. 

3. That the said defendant, Nellie Tayloe Ross, is the 
duly appointed acting and qualified Director of the Mint 
and in such capacity has supervision over the employment 
of persons, such as these plaintiffs, in the plant of the 
United States Mint located in Philadelphia, State of Penn¬ 
sylvania, and subject to the orders, directions, and the 
supervision of the said defendant, John Wesley Snyder, 
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who is the duly, appointed, acting and qualified Secretary 
of the Treasury of the United States. 

4. That the said defendants, Harry B. Mitchell, Frances 
Perkins and James M. Mitchell are the duly appointed, 
acting and qualified members of the United States Civil 
Service Commission, and that the said defendant, Harry 
B. Mitchell is President of the said Commission, and these 
three persons constitute the full membership of the United 
States Civil Service Commission, and are charged by law 
with the administration of the various acts of Congress, 
regulations and Executive Orders generally known and 
referred to as Civil Service laws and which relate to the 
qualification, appointment and retention in government 
service of the civilian personnel of the United States gen¬ 
erally known as Civil Service employees. 

5. That each of the said defendants is sued in his or 
her official capacity only. 

17 6. That the said defendants, Nellie Tayloe Ross 

as Director of the United States Mint, and John 
Wesley Snyder as Secretary of the Treasury, in filling 
the civilian positions in the United States Mint at Phila¬ 
delphia, Pennsylvania, are required to procure their per¬ 
sonnel from lists of persons certified for appointment by 
the United States Civil Service Commission, and that the 
said defendants are not permitted to exercise their own 
discretion in the matter of the employment, but are required 
to abide by the laws of the United States or the Executive 
Orders of the President of the United States, and that 
such laws and Executive Orders are conclusive and bind¬ 
ing on said defendants, Nellie Tayloe Ross, and John 
Wesley Snyder in their official capacities, and that in the 
discharge of civilian personnel, and particularly such per¬ 
sons as these plaintiffs, lawful separation from employ¬ 
ment must be in accordance with the Civil Service laws, 
and such Executive Orders, and any and all other Stat¬ 
utes of the United States having application to the em- 





ployment and discharge of civilian employee^ of the 
United States under the Civil Service laws and Execu¬ 
tive Orders. 

7. That each of the plaintiffs has duly and Regularly 
qualified as a permanent civil service employee of the 
United States in accordance with the rules, regulations 
and examinations as required by the United States Civil 
Service Commission, and was at the time of his illegal 
and unlawful discharge from government employment, as 
hereinafter alleged, duly and regularly qualified to act 
in the capacity of civilian employee for the United States 
in the United States Mint at Philadelphia, Pennsylvania, 
and in the capacity which each of the plaintiffs held and 
maintained at the time of his or her illegal and imlawTul 
discharge as hereinafter alleged. That this cause of 
action arises from certain preferential rights in govern¬ 
ment employment of the United States under the so-called 
veterans preference Acts of Congress of the United 
States, the Executive Orders of the President of the 
United States, and particularly the Act of Congress 
known generally as the Veterans Preference Act of June 
27, 1944 (5 U. S. C. 851) and that each of the plaintiffs 
is a veteran preference eligible as that term is defined 

under Section 2 of the Act of June 27, 1944 
18 (5 U. S. C. 851), and that as such, the said plain¬ 

tiffs, and each of them, are entitled to all of the 
rights, benefits and privileges granted to veteran prefer¬ 
ence eligibles under the Act of June 27, 1944 or apy other 
statutes of the United States and Executive Orders of the 
President of the United States. 

8. That Section 14 of the Veterans Preference Act 
referred to in paragraph 7 of this complaint contains the 
following language to wit: 

“No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, bu- 
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reau, administration, project, or department, hereinbefore 
referred to shall be discharged, suspended for more than 
thirty days, furloughed without pay, reduced in rank or 
compensation, or debarred for future appointment except 
for such cause as will promote the efficiency of the service 
and for reasons given in writing, and for reasons given 
in writing, and the person whose dicharge, suspension for 
more than thirty days, furlough without pay, or reduction 
in rank or compensation is sought shall have at least 
thirty days’ advance written notice (except where there 
is reasonable cause to believe the employee to be guilty 
of a crime for which a sentence of imprisonment can be 
imposed), stating any and all reasons, specifically and in 
detail, for any such proposed action; such preference eli¬ 
gible shall be allowed a reasonable time for answering 
the same personally and in writing, and for furnishing 
affidavits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from an 
adverse decision of the administrative officer so acting, 
such appeal to be made in writing -within a reasonable 
length of time after the date of receipt of notice of such 
adverse decision: Provided, That such preference eligible 
shall have the right to make a personal appearance, or 
an appearance through a designated representative, in 
accordance with such reasonable rules and regulations as 
may be issued by the Civil Service Commission; after in¬ 
vestigation and consideration of the evidence submitted, 
the Civil Service Commission shall submit its findings 
and recommendations to the proper administrative officer 
and shall send copies of the same to the appellant or to 
his designated representative, and it shall be mandatory 
for such administrative officer to take such corrective 
action as the Commission finally recommends: Provided 
further, That the Civil Service Commission may declare 
any such preference eligible who may have been dismissed 
or furloughed without pay to be eligible for the pro¬ 
visions of section 864 of this title. ’ ’ 
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9. That under the terms of Section 14 of the Veterans 
Preference Act of June 27, 1944, as alleged in paragraph 
8 hereof, the said plaintiffs, and each of them, fipon dis¬ 
charge from their employment in the United Stajtes Mint 
at Philadelphia, Pennsylvania, were entitled to “thirty 
days advance” notice of discharge “except wh^re there 
is reasonable cause to believe the employee to (>e guilty 
of a crime for which a sentence of imprisonment can be 
imposed”, and that none of the said plaintiffs fall within 

the said exception such as contemplated by the said 
19 statute, and that the said provisions of said section 

14 are binding and mandatory upon all of the said 
defendants, and require the said defendants, Nellie Tayloe 
Ross as Director of the Mint, and John Wesley Snyder 
as Secretary of the Treasury, in the event of the dis¬ 
charge of each of the said plaintiffs from emplo;nnent at 
the Philadelphia Mint, to give a thirty days advance notice 
before any such discharge from employment becomes effec¬ 
tive, and that such thirty days advance notice means that 
each of the plaintiffs must receive such a notice during 
a period of thirty days while on the payroll of the United 
States. 

10. That the said defendants as constitute the United 
States Civil Service Commission, wickedly contriving to 
defeat the intent and purposes of the provisions of Sec¬ 
tion 14 of the Veterans Preference Act requiring 30 days 
advance notice of discharge from governmental employ¬ 
ment of all veterans preference eligibles, issued ^ certain 
regulation or rule relating to the period of the “thirty 
days advance notice”, as required by said Section 14, which 
said regulation or rule was in the following language to 
wit: 

“Sec. 20.10. Notice to employees—(a) Proposed action. 
Each employee affected by a reduction in force shall be 
given a notice in writing, stating specifically the action 
proposed to be taken in his case, in advance of the effective 
date of the action. 


(b) Notice period. The notice shall be given at least 
thirty days in advance of involuntary termination of active 
duty wherever possible, at least thirty days in advance of 
any reductions in rank or compensation, or at least thirty 
days in advance of * * involuntary separation from the 
rolls in all cases. Subject to the foregoing, the notice 
period may include active duty, leave -with pay, and non¬ 
pay furlough.” 2 

11. The plaintiffs allege that the said regulation or 
rule insofar as it provides that persons such as these plain¬ 
tiffs may be placed in a 30 day non-pay furlough, as issued 
by such of the said defendants as constitutes the United 
States Civil Service Commission is utterly void and of 
no legal effect, and beyond the power and authority of the 
said defendants who promulgated it to issue, for the reason 
that said regulation constitutes legislation on the part of 
the said defendants who promulgated it, and usurps the 
legislative authority delegated to the Congress of the 

United States by the Constitution of the United 
20 States, and in conflict with the provisions of said 
Section 14 which requires a thirty days advance 
notice of discharge from employment while each of the 
plaintiffs is in a pay status. 

12. The plaintiffs further allege that upon discharge 
from civilian employment in the United States Mint at 
Philadelphia, Pennsylvania, as will be hereinafter spe¬ 
cifically alleged as to each plaintiff, none of the said plain¬ 
tiffs received a 30 days advance notice as required by the 
provisions of Section 14 of the Veterans Preference Act 
of June 27, 1944 as alleged in paragraph 8 of this com¬ 
plaint, and that by reason thereof none of the said plain¬ 
tiffs has ever been legally or lawfully discharged from said 


2 As amended January 6, 1950, effective January 7, 1950. 
Part 20, Chapter 21— 
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government employment by the said defendant, Nellie 
Tayloe Ross as Director of the said Mint. 

13. The said plaintiffs further allege that no appeal 
has been taken to the United States Civil Sendee Com¬ 
mission as may be done by the provisions of Section 14 of 
the Veterans Preference Act of June 27,1944 for the reason 
that the action of the said defendants, and each of them, is 
such a wilful and deliberate violation of law that the plain¬ 
tiffs are not required to exhaust any appeal rights they 
might have, and for the further reason that by reason of 
the said regulation or rule promulgated by the said de¬ 
fendants such as constitute the United States Civil Service 
Commission as alleged in paragraph 10 hereof any appeal 
would be futile and useless for the said defendants, Nellie 
Tayloe Ross as Director of the said Mint, and John Wesley 
Snyder as Secretary of the Treasury, have complied with 
the illegal and void regulation of the said United States 
Civil Service Commission repealing the language of 
Section 14 of the Act of June 27, 1944 requiring 30 days 
advance notice. The plaintiffs further allege that each 
of the defendants is wilfully, and deliberately violating 
the rights of these plaintiffs in an attempt to destroy the 
rights of these plaintiffs as veteran preference eligibles. 

14. The plaintiffs allege that the plaintiff, William S. 
Ashley, enlisted in the United States Army during the 
month of April, 1918, and thereafter served continuously 
until the date of his honorable discharge therefrom on 
July 19, 1919. That having previously qualified in accord¬ 
ance with the rules and regulations of tne United 

21 States Civil Service Commission he entered the 
employment of the United States at the United 
States Mint at Philadelphia, Pennsylvania on May 26, 
1941, and thereafter acquired a status known as a perma¬ 
nent civil service employee, and was so employed in that 
capacity on March 3, 1950 when he received a notice of 
separation on account of the reduction in the force in 
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the Philadelphia Mint, which said notice is hereto attached 
and marked exhibit 1, and hereby incorporated the same 
as if set forth at length. The plaintiffs further allege 
that the said William S. Ashley, as a veteran preference 
eligible in governmental employment, he was entitled to 
30 days advance notice of his separation from his position 
in the United States Mint, and that said notice so given 
to the said plaintiff gave him only 7 days notice of dis¬ 
charge, and that the plaintiff, William S. Ashley, has 
not been legally or lawfully discharged from employment 
of the United States as required by the statutes of the 
United States as hereinbefore pleaded. That the efficiency 
rating of the said plaintiff on March 3, 1950 was very 
good, and that he was not separated for cause. 

15. The plaintiffs allege that the plaintiff, Joseph 
Amentt, having previously qualified in accordance with 
the rules and regulations of the United States Civil 
Service Commission, he entered the employment of the 
United States at the United States Mint at Philadelphia, 
Pennsylvania on May 22, 1941 and was so employed when 
he enlisted in the United States Navy on November 2, 
1942. That he served continuously in the United States 
Navy until his honorable discharge therefrom on May 22, 
1945. Prior to his entry into the Navy he had attained 
the status of a permanent Civil Service employee and was 
so employed in that capacity on March 3, 1950 when he 
received his notice of separation on account of the re¬ 
duction in the force in the Philadelphia Mint, which said 
notice is hereto attached and marked exhibit 2, and hereby 
incorporated the same as if set forth at length. The 
plaintiffs further allege that the said Joseph Amentt, as 
a veteran preference eligible in governmental employ¬ 
ment, he was entitled to 30 days advance notice of his sepa¬ 
ration from his position in the United States Mint, and 
that said notice so given to the said plaintiff gave him 
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only 7 days notice of discharge, and that the plain- 
22 tiff, Joseph Amentt, has not been legally or law¬ 
fully discharged from employment of the United 
States as required 'by the statutes of the United States 
as hereinbefore pleaded. That the efficiency rating of the 
said plaintiff on March 3, 1950 was very good, and that 
he was not separated for cause. 

16. The plaintiffs allege that the plaintiff, Charles 
Berstecher, having previously qualified in accord ance with 
the rules and regulations of the United States Cml Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Pennsyl¬ 
vania, on May 12, 1941 and was so employed when he en¬ 
listed in the United States Army on September 23, 1941. 
That he served continuously in the United States Army 
until his honorable discharge therefrom on October 4,1945. 
Prior to his entry into the Army, he had attained the status 
of a permanent Civil Service employee and was so em¬ 
ployed in that capacity on March 3, 1950 when he received 
a notice of separation on account of the reduction in the 
force in the Philadelphia Mint, which said notice is hereto 
attached and marked exhibit 3, and hereby incorporated 
the same as if set forth at length. The plaintiffs further 
allege that the said, Charles Berstecher, as a veteran 
preference eligible in governmental employment, he was 
entitled to 30 days advance notice of his separation from 
his position in the United States Mint, and that said 
notice so given to the said plaintiff gave him only 7 days 
notice of discharge, and that the plaintiff, Charles Ber¬ 
stecher, has not been legally or lawfully discharged from 
employment of the United States as required by the stat¬ 
utes of the United States as hereinbefore pleaded. That 
the efficiency rating of the said plaintiff on March 3, 1950 
was very good, and that he was not separated for cause. 

17. The plaintiffs allege that the plaintiff', Samuel 
Booker, having previously qualified in accordance with 
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the rules and regulations of the United States Civil 
Service, he entered the employment of the United States 
at the United States Mint at Philadelphia, Pennsylvania 
on June 13, 1941, and was so employed when he enlisted 
in the United States Navy on December 3, 1943. That 
he served continuously in the United States Navy until 
his honorable discharge therefrom on November 22, 1945. 

Prior to his entry into the Navy he had attained the 
23 status of a permanent Civil Service employee and 
was so employed in that capacity on March 3, 1950 
when he received a notice of separation on account of the 
reduction in the force in the Philadelphia Mint, which 
said notice is hereto attached and marked exhibit 4, and 
hereby incorporated the same as if set forth at length. 
The plaintiffs further allege that the said, Samuel 
Booker, as a veteran preference eligible in governmental 
employment, he was entitled to 30 days advance notice of 
his separation from his position in the United States Mint 
and that the said notice so given to the said plaintiff 
gave him only 7 days notice of discharge, and that the 
plaintiff, Samuel Booker, has not been legally or law¬ 
fully discharged from employment of the United States 
as required by the statutes of the United States as here¬ 
inbefore pleaded. That the efficiency rating of the said 
plaintiff on March 3, 1950 was very good, and that he was 
not separated for cause. 

18. The plaintiffs allege that the plaintiff, Charlie 
Brown, enlisted in the United States Army on October 29, 
1917, and thereafter served continuously until the date of 
his honorable discharge therefrom on November 24, 1919. 
That having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Pennsyl¬ 
vania, on May 26, 1941, and thereafter acquired the status 
known as a permanent civil service employee, and was so 
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employed in that capacity on March 3, 1950 when he re¬ 
ceived a notice of separation on account of the reduction in 
the force in the Philadelphia Mint, which said notice jis here¬ 
to attached and marked exhibit 5, and hereby incorporated 
the same as if set forth at length. The plaintiffs further al¬ 
lege that the said, Charlie Brown, as a veteran preference 
eligible in governmental employment, he was entitled to 
30 days advance notice of his separation from his posi¬ 
tion in the United States Mint, and that said notice so 
given to the said plaintiff gave him only 7 days notice 
of discharge, and that the plaintiff, Charlie Broym, has 
not been legally or lawfully discharged from employment 
of the United States as required by the statutes of the 
United States as hereinbefore pleaded. That the efficiency 
rating of the said plaintiff on March 3, 1950 was gobd, and 
that he was not separated for cause. 

24 19. The plaintiffs allege that the plaintiff, Sam 

Burd, having previously qualified in accordance 
with the rules and regulations of the United States 
Civil Service, he entered the employment of the United 
States at the United States Mint at Philadelphia, 
Pennsylvania on March 1, 1941, and was so employed 
when he enlisted in the United States Army on June 
10, 1042. That he served continuously in the United 
States Army until his honorable discharge therefrom on 
November 7, 1945. Prior to his entry into the Army he 
had attained the status of a permanent civil servibe em¬ 
ployee and was so employed in that capacity on March 
3, 1950 when he received a notice of separation ^n ac¬ 
count of the reduction in the force in the Philadelphia 
Mint, which said notice is hereto attached and parked 
exhibit 6, and hereby incorporated the same as if se^; forth 
at length. The plaintiffs further allege that the said, 
Sam Burd, as a veteran preference eligible in govern¬ 
mental employment, he was entitled to 30 days advance 
notice of his separation from his position in the United 
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States Mint, and that said notice so given to the said plain¬ 
tiff gave him only 7 days notice of discharge, and that the 
plaintiff, Sam Burd, has not been legally or lawfully dis¬ 
charged from employment of the United States as re¬ 
quired by the statutes of the United States as hereinbe¬ 
fore pleaded. That the efficiency rating of the said plain¬ 
tiff on March 3, 1950 was very good, and that he was 
not separated for cause. 

20. The plaintiffs allege that the plaintiff, John Bush, 
having previously qualified in accordance with the rules 
and regulations of the United States Civil Service Com¬ 
mission, he entered the employment of the United States 
at the United States Mint at Philadelphia, Pennsylvania 
on May 12, 1941, and was so employed when he enlisted 
in the United States Navy on October 6, 1943. That he 
served continuously in the United States Navy until his 
honorable discharge therefrom on March 6, 1946. Prior 
to his entry into the Navy he had attained the status of 
a permanent civil service employee and was so employed 
in that capacity on March 3, 1950 when he received a 
notice of separation on account of the reduction in the 
force in the Philadelphia Mint, which said notice is hereto 

attached and marked exhibit 7, and hereby incorpo- 
25 rated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, John Bush, as a 
veteran preference eligible in governmental employment, he 
was entitled to 30 days advance notice of his separation 
from his position in the United States Mint, and that said 
notice so given to the said plaintiff gave him only 7 days 
notice of discharge, and that the plaintiff, John Bush, 
has not been legally or lawfully discharged from employ¬ 
ment of the United States as required by the statutes of 
the United States as hereinbefore pleaded. That the 
efficiency rating of the said plaintiff on March 3, 1950 
was very good, and that he was not separated for cause. 

21. The plaintiffs allege that the plaintiff, Robert J. 
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Cairns, having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on June 14, 1941, and was so employed when 
he enlisted in the United States Army on August 10, 1943. 
That he served continuously in the United States Army 
until his honorable discharge therefrom on January 2, 
1946. Prior to his entry into the Army he had attained 
the status of a permanent civil service employee and was 
so employed in that capacity on March 3, 1950 when he 
received a notice of separation on account of the reduction 
in the force in the Philadelphia Mint, which said notice 
is hereto attached and marked exhibit 8, and hereby in¬ 
corporated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, Robert J. Cairns, as a 
veteran preference eligible in governmental employment, 
he w’as entitled to 30 days advance notice of his separa¬ 
tion from his position in the United States Mint, and that 
said notice so given to the said plaintiff gave him only 
7 days notice of discharge, and that the plaintiff Robert 
J. Cairns, has not been legally or lawfully discharged 
from employment of the United States as require^ by the 
statutes of the United States as hereinbefore pleaded. 
That the efficiency rating of the said plaintiff o| March 
3, 1950 was very good, and that he was not separated for 
cause. 

22. The plaintiffs allege that the plaintiff, Rols.nd Car- 
bonetti, having previously qualified in accordance with 
the rules and regulations of the United States Civil 
Service Commission, he entered the employment of 
26 the United States at the United States Mint at 
Philadelphia, Pennsylvania during the month of 
July, 1936, and was so employed when he enlisted in the 
United States Army on March 18, 1941. That he served 
continuously in the United States Army until his honor- 
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able discharge therefrom on September 21, 1941. Prior 
to his entry into the Army he had attained the status 
of a permanent civil service employee and was so em¬ 
ployed in that capacity on March 3, 1950 when he received 
a notice of separation on account of the reduction in force 
in the Philadelphia Mint, which said notice is hereto 
attached and marked exhibit 9, and hereby incorporated 
the same as if set forth at length. The plaintiffs further 
allege that the said, Roland Carbonetti, as a veteran pref¬ 
erence eligible in governmental employment, he was en¬ 
titled to 30 days advance notice of his separation from his 
position in the United States Mint, and that said notice so 
given to the said plaintiff, Roland Carbonetti, has not 
been legally or lawfully discharged from employment of 
the United States as required by the statutes of the United 
States as hereinbefore pleaded. That the efficiency rating 
of the said plaintiff on March 3, 1950 was very good, and 
that he was not separated for cause. 

23. The plaintiffs allege that the plaintiff, Rosa 
Cheers, is the unmarried widow of Robert Wesley Cheers 
who enlisted in the United States Army during the month 
of October, 1917 and was honorably discharged therefrom 
on November 6, 1919, and the plaintiffs allege that Robert 
Wesley Cheers died on August 16, 1943. That having pre¬ 
viously qualified in accordance with the rules and regula¬ 
tions of the United States Civil Service Commission she 
entered the employment of the United States at the United 
States Mint at Philadelphia, Pennsylvania on November 
2, 1942, and thereafter acquired a status known as a 
permanent civil service employee, and was so employed 
in that capacity on March 3, 1950 when she received a 
notice of separation on account of reduction in the force 
in the Philadelphia Mint, which said notice is hereto at¬ 
tached and marked exhibit 10, and hereby incorporated 
the same as if set forth at length. The plaintiffs further 
allege that the said, Rosa Cheers, as a veteran preference 
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eligible in governmental employment, she was entitled to 
30 days advance notice of her separation from her posi¬ 
tion in the United States Mint, and that said notice 
27 so given to the said plaintiff gave her only 7 days 
notice of discharge, and that the plaintiff, Rosa 
Cheers, has not been legally or lawfully discharged from 
employment of the United States as required by .the stat¬ 
utes of the United States as hereinbefore pleadedj That 
the efficiency rating of the said plaintiff on March 3, 1950 
was very good, and that she was not separated for cause. 

24. The plaintiffs allege that the plaintiff, Samuel 
Clarke, having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on May 12, 1941, and was so employed when he 
enlisted in the United States Army on April 26, 1942. 
That he served continuously in the United States Army 
until his honorable discharge therefrom on April 12, 1946. 
Prior to his entry into the Army he had attained the 
status of a permanent civil service employee and [was so 
employed in that capacity on March 3, 1950 when he re¬ 
ceived a notice of separation on account of the reduction 
in the force in the Philadelphia Mint, which said notice 
is hereto attached and marked exhibit 11, and hereby in¬ 
corporated the same as if set forth at length. Th^ plain¬ 
tiffs further allege that the said, Samuel Clarke, as a 
veteran preference eligible in governmental employment, 
he was entitled to 30 days advance notice of his Repara¬ 
tion from his position in the United States Mint, ai^d that 
said notice so given to the said plaintiff gave him only 
7 days notice of discharge, and that the plaintiff, Samuel 
Clarke, has not been legally or lawfully dscharged from 
employment of the United States as required by the stat¬ 
utes of the United States as hereinbefore pleaded. That 
the efficiency rating of the said plaintiff on March 3, 1950 
was very good, and that he was not separated for capse. 
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25. The plaintiffs allege that the plaintiff, Alphonse J. 
Corrado, having previously qualified in accordance with 
the rules and regulations of the United States Civil Serv¬ 
ice Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on April 3, 1941, and was so employed when 
he enlisted in the United States Army on February 

22, 1942. That he served continuously in the United 
28 States Army until his honorable discharge there¬ 
from on October 5, 1945. Prior to his entry into 
the Army he had attained the status of a permanent civil 
service employee and was so employed in that capacity 
on March 3, 1950 when he received a notice of separation 
on account of the reduction in the force in the Phila¬ 
delphia Mint, which said notice is hereto attached and 
marked exhibit 12, and hereby incorporated the same as 
if set forth at length. The plaintiffs further allege that 
the said, Alphonse J. Corrado, as a veteran preference 
eligible in governmental employment, he was entitled to 
30 days advance notice of his separation from his posi¬ 
tion in the United States Mint, and that said notice so 
given to the said plaintiff gave him only 7 days notice of 
discharge, and that the plaintiff, Alphonse J. Corrado, 
has not been legally or lawfully discharged from employ¬ 
ment of the United States as required by the statutes 
of the United States as hereinbefore pleaded. That the 
efficiency rating of the said plaintiff on March 3, 1950 
was very good, and that he was not separated for cause. 

26. The plaintiffs allege that the plaintiff, Anthony 
F. Cristinzio, having previously qualified in accordance 
with the rules and regulations of the United States Civil 
Service Co mmi ssion, he entered the employment of the 
United States at the United States Mint at Philadelphia, 
Pennsylvania during the month of March, 1941, and was 
so employed when he enlisted in the United States Army 
on January 29, 1942. That he served continuously until 
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his honorable discharge therefrom on November 24, 1945. 
Prior to his entry into the Army he had attained the 
status of a permanent civil service employee and was so 
employed in that capacity on March 3, 1950 when he re¬ 
ceived a notice of separation on account of the reduction 
in the force in the Philadelphia Mint, which sai<4 notice 
is hereto attached and marked exhibit 13, and hereby in¬ 
corporated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, Anthony F. Crlstinzio, 
as a veteran preference eligible in governmental employ¬ 
ment, he was entitled to 30 days advance notice) of his 
separation from his position in the United States Mint, 
and that said notice so given to the said plaintiff gave 
him only 7 days notice of discharge, and that the plain¬ 
tiff, Anthony F. Cristinzio, has not been legally or law¬ 
fully discharged from employment of the United 
29 States as required by the statutes of the United 
States as hereinbefore pleaded. That the efficiency 
rating of the said plaintiff on March 3, 1950 was very 
good, and that he was not separated for cause. 

27. The plaintiffs allege that the plaintiff, Raymond 
Frank Czerniawski, having previously qualified in accord¬ 
ance with the rules and regulations of the United States 
Civil Service Commission, he entered the employment of 
the United States at the United States Mint at Phila¬ 
delphia, Pennsylvania on March 25, 1941, and (was so 
employed when he enlisted in the United States Army on 
May 27, 1942. That he served continuously in the United 
States Army until his honorable discharge therefrom on 
October 22, 1945. Prior to his entry into the Afniy he 
had attained the status of a permanent civil service em¬ 
ployee and was so employed in that capacity on March 
3, 1950 when he received a notice of separation on account 
of the reduction in force in the Philadelphia Mint, which 
said notice is hereto attached and marked exhibit 14, and 
hereby incorporated the same as if set forth at length. 
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The plaintiffs further allege that the said, Raymond Frank 
Czerniawski, as a veteran preference eligible in govern¬ 
mental employment, he was entitled to 30 days advance 
notice of his separation from his position in the United 
States Mint, and that said notice so given to the said 
Plaintiff, Raymond Frank Czerniawski, gave him only 7 
days notice of discharge, and that the plaintiff has not 
been legally and lawfully discharged from employment of 
the United States as required by the statutes of the United 
States as hereinbefore pleaded. That the efficiency rating 
of the said plaintiff on March 3, 1950 was Excellent, and 
that he was not separated for cause. 

28. The plaintiffs allege that the plaintiff, Earnest G. 
Dorsey, enlisted in the United States Army on June IS, 
1942, and thereafter served continuously until the date of 
his honorable discharge therefrom on March 30, 1944. 
That having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on May 4, 1944, and thereafter acquired a status 
known as a permanent civil service employee, and was so 
employed in that capacity on March 3, 1950 when he 
30 received a notice of separation on account of the 
reduction in the force in the Philadelphia Mint, 
which said notice is hereto attached and marked exhibit 
15, and hereby incorporated the same as if set forth at 
length. The plaintiffs further allege that the said, Earnest 
G. Dorsey, as a veteran preference eligible in govern¬ 
mental employment, he was entitled to 30 days advance 
notice of his separation from his position in the United 
States Mint, and that said notice so given to the said 
plaintiff gave him only 7 days notice of discharge, and 
that the plaintiff, Earnest G. Dorsey, has not been legally 
or lawfully discharged from employment of the United 
States as required by the statutes of the United States 
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as hereinbefore pleaded. That the efficiency racing of 
the said plaintiff on March 3, 1950 was Excellent, and 
that he was not separated for cause. 

29. The plaintiffs allege that the plaintiff, Marion 
Dybalski, having previously qualified in accordance with 
the rules and regulations of the United States Civil 
Service Commission, he entered the employment of the 
United States at the United States Mint at Philadelphia, 
Pennsylvania on May 9, 1941, and was so employed when 
he enlisted in the United States Army on January 21, 
1942. That he served continuously in the United States 
Army until his honorable discharge therefrom on October 
21, 1945. Prior to his entry into the Army he had attained 
the status of a permanent civil service employee and was 
so employed in that capacity on March 3, 1950 when he 
received a notice of separation on account of the reduction 
in the force of the Philadelphia Mint, which said notice 
is hereto attached and marked exhibit 16, and hereby in¬ 
corporated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, Marion Dybalski, as a 
veteran preference eligible in governmental employment, 
he was entitled to 30 days advance notice of his separa¬ 
tion from his position in the United States Mint, and that 
said notice so given to the said plaintiff gave him only 
7 days notice of discharge, and that the plaintiff, Marion 
Dybalski, has not been legally or lawfully discharged from 
employment of the United States as required by the stat¬ 
utes of the United States as hereinbefore pleaded. That 
the efficiency rating of the said plaintiff on March 3, 
1950 was very good, and that he was not separated for 
cause. 

31 30. The plaintiffs allege that the plaintiff, A. 

Myrtle Ellis, is the unmarried widow of James Rob¬ 
ert Ellis who enlisted in the United States Navy during the 
month of February, 1912 and was honorably discharged 
therefrom during the month of February 1918, and the 



26 A 


plaintiffs allege that James Robert Ellis died on Septem¬ 
ber 21, 1934. That having previously qualified in accord¬ 
ance with the rules and regulations of the Unitedi States 
Civil Service Commission she entered the employment of 
the United States at the United States Mint at Phila¬ 
delphia, Pennsylvania on October 8, 1942, and thereafter 
acquired a status known as a permanent civil service 
employee, and was so employed in that capacity on March 
3,1950 when she received a notice of separation on account 
of reduction in the force in the Philadelphia Mint, which 
said notice is hereto attached and marked exhibit 17, and 
hereby incorporated the same as if set forth at length. 
The plaintiffs further allege that the said, A. Myrtle 
Ellis, as a veteran preference eligible in governmental 
employment, she was entitled to 30 days advance notice 
of her separation from her position in the United States 
Mint, and that said notice so given to the said plaintiff 
gave her only 7 days notice of discharge, and that the 
plaintiff, A. Myrtle Ellis, has not been legally or lawfully 
discharged from employment of the United States as re¬ 
quired by the statutes of the United States as herein¬ 
before pleaded. That the efficiency rating of the said 
plaintiff on March 3, 1950 was very good, and that she 
was not separated for cause. 

31. The plaintiffs allege that the plaintiff, Charles 
E. Ervin, Jr., having previously qualified in accordance 
with the rules and regulations of the United States Civil 
Service Commission, he entered the employment of the 
United States at the United States Mint at Philadelphia, 
Pennsylvania on May 1, 1941, and was so employed when 
he enlisted in the United States Army on September 17, 
1943. That he served continuously in the United States 
Army until his honorable discharge therefrom on Septem¬ 
ber 15, 1945. Prior to his entry into the Army he had 
attained the status of a permanent civil service employee 
and was so employed in that capacity on March 3, 1950 
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when he received a notice of separation on account of the 
reduction in the force in the Philadelphia Mint, 
32 which said notice is hereto attached and marked ex¬ 
hibit 18, and hereby incorporated the same as if 
set forth at length. The plan tiffs further allege that the 
said, Charles E. Ervin, Jr., as a veteran preference eli¬ 
gible in governmental employment, he was entitled to 30 
days advance notice of his separation from his position 
in the United States Mint, and that said notice so given 
to the said plaintiff gave him only 7 days notice of dis¬ 
charge, and that the plaintiff, Charles E. Ervin, Jr., has 
not been legally or lawfully discharged from employment 
of the United States as required by the statutes of the 
United States as hereinbefore pleaded. That tljie effi¬ 
ciency rating of the said plaintiff on March 3, 1950 was 
very good, and that he was not separated for cause. 

32. The plaintiffs allege that the plaintiff, Johnus Ervin, 
enlisted in the United States Army on February 28, 1942, 
and thereafter served continuously until the date of his 
honorable discharge therefrom on June 20, 1945. That 
having previously qualified in accordance with the rules 
and regulations of the United States Civil Service Com¬ 
mission he entered the employment of the United States 
at the United States Mint at Philadelphia, Pennsylvania 
on July 9, 1945, and thereafter acquired a status known 
as a permanent civil service employee, and was so em¬ 
ployed in that capacity on March 3, 1950 when he re¬ 
ceived a notice of separation on account of the reduction 
in the force in the Philadelphia Mint, which said notice 
is hereto attached and marked exhibit 19, and hereby in¬ 
corporated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, Johnus Ervin, as a vet¬ 
eran preference in governmental employment, he was 
entitled to 30 days advance notice of his separation from 
his position in the United States Mint, and that said notice 
so given to the said plaintiff gave him only 7 days 
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notice of discharge, and that the plaintiff, Johnns Ervin, 
has not been legally or lawfully discharged from employ¬ 
ment of the United States as required by the statutes of 
the United States as hereinbefore pleaded. That the effi¬ 
ciency rating of the said plaintiff on March 3, 1950 was 
very good, and that he was not separated for cause. 

33. The plaintiffs allege that the plaintiff, Gid Fergu¬ 
son, having previously qualified in accordance with the 

rules and regulations of the United States Civil 
33 Service Commission, he entered the employment of 

the United States at the United States Mint at 
Philadelphia, Pennsylvania on June 16, 1941, and was so 
employed when he enlisted in the United States Army on 
September 14, 1942. That he served continuously in the 
United States Army until his honorable discharge there¬ 
from on October 29, 1945. Prior to his entry into the 
Army he had attained the status of a permanent civil 
service employee and was so employed in that capacity 
on March 3, 1950 when he received a notice of separa¬ 
tion on account of the reduction in the force in the Phila¬ 
delphia Mint, which said notice is hereto attached and 
marked exhibit 20, and hereby incorporated the same as 
if set forth at length. The plaintiffs further allege that 
the said, Gid Ferguson, as a veteran preference eligible 
in governmental employment, he was entitled to 30 days 
advance notice of his separation from his position in the 
Un .ted States Mint, and that said notice so given to the 
said plaintiff gave him only 7 days notice of discharge, 
ana that the plaintiff, Gid Ferguson, has not been legally 
or lawfully discharged from employment of the United 
States as required by the statutes of the United States 
as hereinbefore pleaded. That the efficiency rating of 
the said plaintiff on March 3, 1950 was very good, and 
that he was not separated for cause. 

34. The plaintiffs allege that the plaintiff, Alfred R. 
Flanagan, having previously qualified in accordance with 
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the rules and regulations of the United Stated Civil 
Service Commission, he entered the employment of the 
United States at the United States Mint at Philadelphia, 
Pennsylvania on July 27, 1936, and was so employed when 
he enlisted in the United States Army on April 13, 1942. 
That he served continuously until his honorable discharge 
therefrom on June 9, 1946. Prior to his entry into the 
Army he had attained the status of a permanent civil 
service employee and was so employed in that capacity 
on March 3, 1950 when he received a notice, of separation 
on account of the reduction in the force in the Phila¬ 
delphia Mint, which said notice is hereto attached and 
marked exhibit 21, and hereby incorporated the same as 
if set forth at length. The plaintiffs further allege that 
the said, Alfred R. Flanagan, as a veteran preference 
eligible in governmental employment, he was entitled to 
30 days advance notice of his separation from his 
position in the United States Mint, and that said 
34 notice so given to the said plaintiff gave him only 
7 days notice of discharge, and that the plaintiff, 
Alfred R. Flanagan, has not been legally or lawfully dis¬ 
charged from employment of the United States as re¬ 
quired by the statutes of the United States as herein¬ 
before pleaded. That the efficiency rating of the said 
plaintiff on March 3, 1950 was good, and that he was not 
separated for cause. 

35. The plaintiffs allege that the plaintiff, Albert 

Fusaro, having previously qualified in accordance with 
the rules and regulations of the United States Civil 
Service Commission, he entered the employment of 

the United States at the United States Mint at Phil¬ 

adelphia, Pennsylvania on March 24, 1941, and was 
so employed when he enlisted in the United States 
Army on September 16, 1941. That he served con¬ 

tinuously in the United States Army until his honorable 
discharge therefrom on September 30, 1945. Priori to his 
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entry into the Army he had attained the status of a per¬ 
manent civil service employee and was so employed in 
that capacity on March 3, 1950 when he received a notice 
of separation on account of the reduction in the force 
in the Philadelphia Mint, which said notice is hereto 
attached and marked exhibit 22, and hereby incorporated 
the same as if set forth at length. The plaintiffs further 
allege that the said, Albert Fusaro, as a veteran prefer¬ 
ence eligible in governmental employment, he was en¬ 
titled to 30 days advance notice of his separation from 
his position in the United States Mint, and that said 
notice so given to the said plaintiff gave him only 7 
days notice of discharge, and that the plaintiff, Albert 
Fusaro, has not been legally or lawfully discharged from 
employment of the United States as required by the 
statutes of the United States as hereinbefore pleaded. 
That the efficiency rating of the said plaintiff on March 

3, 1950 was very good, and that he was not separated 
for cause. 

36. The plaintiffs allege that the plaintiff, Salvatore 
Gambino, enlisted in the United States Army on February 

4, 1941, and thereafter served continuously until the date 
of his honorable discharge therefrom on July 26, 1945. 
That having previously qualified, in accordance with the 
rules and regulations of the United States Civil Service 

Commission, he entered the employment of the 
35 United States at the United States Mint at Phila¬ 
delphia, Pennsylvania on July 26, 1946, and 
thereafter acquired a status known as a permanent civil 
Service employee, and was so employed in that capacity 
when on March 3, 1950 he received a notice of separa¬ 
tion on account of the reduction in the force in the Phila¬ 
delphia Mint, which said notice is hereto attached and 
marked exhibit 23, and hereby incorporated the same as 
if set forth at length. The plaintiffs further allege that 
the said Salvatore Gambino, as a veteran preference eli¬ 
gible in governmental employment, he was entitled to 30 
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days advance notice of his separation from his position 
in the United States Mint, and that said notice so given 
to the said plaintiff gave him only 7 days notice of dis¬ 
charge, and that the plaintiff, Salvatore Gambino, has not 
been legally or lawfully discharged from employment of 
the United States as required by the statutes pf the 
United States hereinbefore pleaded. That the efficiency 
rating of the said plaintiff on March 3, 1950 was very 
good, and that he was not separated for cause. 

37. The plaintiffs allege that the plaintiff, Peter Garo- 
falo, having previously qualified in accordance wii;h the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on March 25, 1941, and was so employed when 
he enlisted in the United States Army on June 28, 1943. 
That he served continuously in the United States Army 
until his honorable discharge therefrom on February 3, 
1946. Prior to his entry into the Army he had attained 
the status of a permanent civil service employee and was 
so employed in that capacity on March 3, 1950 when he 
received a notice of separation on account of the reduction 
in the force in the Philadelphia Mint, which said notice is 
hereto attached and marked exhibit 24, and hereby incor¬ 
porated the same as if set forth at length. The plaintiffs 
further allege that the said, Peter Garofalo, as a veteran 
preference eligible in governmental employment, he was 
entitled to 30 days advance notice of his separation from 
his position in the United States Mint, and that! said 
notice so given to the said plaintiff gave him only 7| days 
notice of discharge, and that the plaintiff, Peter Garofalo, 
has not been legally or lawfully discharged from employ¬ 
ment of the United States as required by the statutes 
36 of the United States as hereinbefore pleaded. That 
the efficiency rating of the said plaintiff on March 
3, 1950 was very good, and that he was not separated for 
cause. , 



38. The plaintiffs allege that the plaintiff, Ethel Hagan, 
is the unmarried widow of Raymond J. Hagan who en¬ 
listed in the United States Army on April 1, 1918 and 
was honorably discharged therefrom on June 9, 1919, and 
the plaintiffs allege that Raymond J. Hagan died on June 

2, 1946. That having previously qualified in accordance 
with the rules and regulations of the United States Civil 
Service Commission she entered the employment of the 
United States at the United States Mint at Philadelphia, 
Pennsylvania on January 6, 1943, and thereafter acquired 
a status knowm as a permanent civil service employee, 
and was so employed in that capacity on March 3, 1950 
when she received a notice of separation on account of 
reduction in the force in the Philadelphia Mint, which said 
notice is hereto attached and marked exhibit 25, and 
hereby incorporated the same as if set forth at length. 
The plaintiffs further allege that the said, Ethel Hagan, 
as a veteran preference eligible in governmental employ¬ 
ment, she was entitled to 30 days advance notice of her 
separation from her position in the United States Mint, 
and that said notice so given to the said plaintiff gave 
her only 7 days notice of discharge, and that the plaintiff, 
Ethel Hagan, has not been legally or lawfully discharged 
from employment of the United States as required by the 
statutes of the United States as hereinbefore pleaded. 
That the efficiency rating of the said plaintiff, on March 

3. 1950, was very good, and that she was not separated 
for cause. 

39. The plaintiffs further allege that the plaintiff, 
Margaret A. Hanlin, is the unmarried widow of Joseph 
A. Hanlin who enlisted in the United States Army on 
May 25, 1918 and was honorably discharged therefrom on 
June 7, 1919, and the plaintiffs allege that Joseph A. 
Hanlin died on November 24, 1948. That having pre¬ 
viously qualified in accordance with the rules and regula¬ 
tions of the United States Civil Service Commission she 
entered the employment of the United States at the United 
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States Mint at Philadelphia, Pennsylvania on July 17, 
1943, and thereafter acquired a status known as a perma¬ 
nent civil service employee, and was so employed ip that 
capacity on March 3, 1950 when she received a notice 
of separation on account of reduction in the force 
37 in the Philadelphia Mint, which said notice is hereto 
attached and marked exhibit 26, and hereby incor¬ 
porated the same as if set forth at length. The plaintiffs 
further allege that the said, Margaret A. Hanlin, as a 
veteran preference eligible in governmental employment, 
she was entitled to 30 days advance notice of her separa¬ 
tion from her position in the United States Mint, and 
that said notice so given to the said plaintiff gave her 
only 7 days notice of discharge, and that the plaintiff, 
Margaret A. Hanlin, has not been legally or lawfully 
discharged from employment of the United States as re¬ 
quired by the statutes of the United States as hereinbe¬ 
fore pleaded. That the efficiency rating of the said plain¬ 
tiff on March 3, 1950 was very good, and that she was 
not separated for cause. 

40. The plaintiffs allege that the plaintiff, George J. 
Hanna, having previously qualified in accordance wii;h the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on May 1, 1941, and was so employed when he 
enlisted in the United States Army on November 3, 1943. 
That he served continuously in the United States Army 
until his honorable discharge therefrom on February 1, 
1946. Prior to his entry into the Army he had attained 
the status of a permanent civil service employee and was 
so employed in that capacity on March 3, 1950 when he 
received a notice of separation on account of the Reduc¬ 
tion in the force in the Philadelphia Mint, which said 
notice is hereto attached and marked exhibit 27, and 
hereby incorporated the same as if set forth at length. 
The plaintiffs further allege that the said, George J. 
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Hanna, as a veteran preference eligible in governmental 
employment, he was entitled to a 30 days advance notice 
of his separation from his position in the United States 
Mint, and that said notice so given to the said plaintiff 
gave him only 7 days notice of discharge, and that the 
plaintiff, George J. Hanna, has not been legally or law¬ 
fully discharged from employment of the United States 
as required by the statutes of the United States as here¬ 
inbefore pleaded. That the efficiency rating of the said 
plaintiff on March 3, 1950 was very good, and that he was 
not separated for cause. 

41. The plaintiffs allege that the plaintiff, Henry 
38 E. Hunsberger, having qualified in accordance with 
the rules and regulations of the United States Civil 
Service Commission, he entered the employment of the 
United States at the United States Mint at Philadelphia, 
Pennsylvania on May 8, 1941, and was so employed when 
he enlisted in the United States Army on December 30, 
1942. That he served continuously in the United States 
Army until his honorable discharge therefrom on Novem¬ 
ber 4, 1945. Prior to his entry into the Army he had at¬ 
tained the status of a permanent civil service employee 
and was so employed in that capacity on March 3, 1950 
when he received a notice of separation on account of the 
reduction in the force in the Philadelphia Mint, wffiich 
said notice is hereto attached and marked exhibit 28, and 
incorporated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, Henry E. Hunsberger, 
as a veteran preference eligible in governmental employ¬ 
ment, he was entitled to 30 days advance notice of his 
separation from his position in the United States Mint, 
and that said notice so given to the said plaintiff gave 
him only 7 days notice of discharge, and that' the plaintiff, 
Henry E. Hunsberger, has not been legally or lawfully 
discharged from the employment of the United States as 
required by the statutes of the United States as herein¬ 
before pleaded. That the efficiency rating of the said 



35 A 


plaintiff on March 3, 1950 was very good, and that he was 
not separated for cause. 

42. The plaintiffs allege that the plaintiff, Jack F. 
Iacono, having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Pennsyl¬ 
vania on May 19, 1941, and was so employed when he 
enlisted in the United States Army on November 27^ 1943. 
That he served continuously in the United States tA.rmy 
until his honorable discharge therefrom on December 6, 
1945. Prior to his entry into the Army he had attained 
the status of a permanent Civil Service employee anti was 
so employed in that capacity on March 3, 1950 when he 
received a notice of separation on account of the Reduc¬ 
tion in the force in the Philadelphia Mint, which said notice 
is hereto attached and marked exhibit 29, and hereby 
incorporated the same as if set forth at length. The (plain¬ 
tiffs further allege that the said, Jack F. Iacono, 

39 as a veteran preference eligible in governmental 
employment, he was entitled to 30 days advance 
notice of his separation from his position in the United 
States Mint, and that said notice of discharge, so given 
to said plaintiff, gave him only 7 days notice of discharge, 
and that the plaintiff, Jack F. Iacono, has not been legally 
or lawfully discharged from employment of the United 
States as required by the statutes of the United Stages as 
hereinbefore pleaded. That the efficiency rating of the 
said plaintiff on March 3, 1950 was very good, and that 
he was not separated for cause. 

43. The plaintiffs allege that the plaintiff, Ben;amin 
Jendzurski, having previously qualified in accordance with 
the rules and regulations of the United States Civil Serv¬ 
ice Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on June 18, 1941, and was so employed wh£n he 
enlisted in the United States Army on February 18, 1942. 
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That he served continuously in the United States Army 
until his honorable discharge therefrom on December 16, 
1944. Prior to his entry into the Army he had attained 
the status of a permanent civil service employees and was 
so employed in that capacity on March 3, 1950 when he 
received a notice of separation on account of the reduction 
in the force in the Philadelphia Mint, which said notice 
is hereto attached and marked exhibit 30, and hereby in¬ 
corporated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, Benjamin Jendzurski, 
as a veteran preference eligible in governmental employ¬ 
ment, he was entitled to 30 days advance notice of his sep¬ 
aration from his position in the United States Mint, and 
that said notice so given to the said plaintiff gave him 
only 7 days notice of discharge, and that the plaintiff, 
Benjamin Jendzurski, has not been legally or lawfully dis¬ 
charged from employment of the United States as required 
by the statutes of the United States as hereinbefore plead¬ 
ed. That the efficiency rating of the said plaintiff on 
March 3, 1950 was very good, and that he was not sepa¬ 
rated for cause. 

44. The plaintiffs allege that the plaintiff, Joseph A. 
Jurkofsky, having previously qualified in accordance with 
the rules and regulations of the United States Civil Serv¬ 
ice Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, 
40 Pennsylvania on March 24, 1941, and was so em¬ 
ployed when he enlisted in the United States Army 
on November 15, 1942. That he served continuously in 
the United States Army until his honorable discharge 
therefrom during the month of October, 1945. Prior to 
his entry into the Army he had attained the status of a 
permanent civil service employee and was so employed in 
that capacity on March 3, 1950 when he received a notice 
of separation on account of the reduction in the force in 
the Philadelphia Mint, which said notice is hereto attached 
and marked exhibit 31, and hereby incorporated the same 
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as if set forth at length. The plaintiffs further allege 
that the said, Joseph A. Jurkofsky, as a veteran prefer¬ 
ence eligible in governmental employment, he was entitled 
to 30 days advance notice of his separation from hi^ posi¬ 
tion in the United States Mint, and that said notice so 
given to the said plaintiff gave him only 7 days notice 
of discharge, and that the plaintiff, Joseph A. Jurkpfskv, 
has not been legally or lawfully discharged from employ¬ 
ment of the United States as required by the statuses of 
the United States as hereinbefore pleaded. That tlje effi¬ 
ciency rating of the said plaintiff on March 3, 1950 was 
very good, and that he was not separated for cause. 

45. The plaintiffs allege that the plaintiff, Abijaham 
S. Kaisinger, enlisted in the United States Army oij May 
1, 1918, and thereafter served continuously until the! date 
of his honorable discharge therefrom on April 5, 1919. 
That having previously qualified, in accordance witfi the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Pennsyl¬ 
vania on April 17, 1941, and thereafter acquired a Status 
known as a permanent civil service employee, and was 
so employed in that capacity on March 3, 1950 wh^n he 
received a notice of separation on account of the redaction 
in the force in the Philadelphia Mint, which said r^otiee 
is hereto attached and marked exhibit 32, and hereby in¬ 
corporated the same as if set forth at length. The jilai 11 - 
tiffs further allege that the said, Abraham S. Kaisipger, 
as a veteran preference eligible in governmental employ¬ 
ment, he was entitled to 30 days advance notice ojF his 
separation from his position in the United States Mint, 
and that said notice so given to the said plaintiff gave 
him only 7 days notice of discharge, and that the 
41 plaintiff, Abraham S. Kaisinger, has not beeh le¬ 
gally or lawfully discharged from employment of 
the United States as required by the statutes of the Uhited 
States as hereinbefore pleaded. That the efficiency rating 
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of the said plaintiff on March 3, 1950 was very good, and 
that he was not separated for cause. 

46. The plaintiffs allege that the plaintiff, John A 
Kaminski, having previously qualified in accordance with 
the rules and regulations of the United States Civil Serv¬ 
ice Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on May 2, 1941, and was so employed when he 
enlisted in the United States Navy on August 21, 1943. 
That he served continuously in the United States Navy 
until his honorable discharge therefrom on December 11, 
1945. Prior to his entry into the Navy he had attained 
the status of permanent civil service employee and was 
so employed in that capacity on March 3, 1950 when he 
received a notice of separation on account of the reduction 
in the force in the Philadelphia Mint, and which said notice 
is hereto attached and marked exhibit 33, and hereby in¬ 
corporated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, John A. Kaminski, as a 
veteran preference eligible in governmental employment, 
he was entitled to 30 days advance notice of his separa¬ 
tion from his position in the United States Mint, and that 
said notice so given to the said plaintiff gave him only 7 
days notice of discharge, and that the plaintiff, John A. 
Kaminski, has not been legally or lawfully discharged 
from employment of the United States as required by the 
statutes of the United States as hereinbefore pleaded. 
That the efficiency rating of the said plaintiff on March 
3, 1950 was very good, and that he was not separated for 
cause. 

47. The plaintiffs allege that the plaintiff, Edward F. 
Karlinski, having previously qualified in accordance with 
the rules and regulations of the United States Civil Serv¬ 
ice Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on May 13, 1941, and was so employed when he 
enlisted in the United States Navy on May 1, 1942. That 
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he served continuously in the United States Navy until 
his honorable discharge therefrom on August 28, 1945. 
Prior to his entry into the Navy he had attained a status 
of permanent civil service employee and was so em¬ 
ployed in that capacity on March 3, 1950 when he 
42 received a notice of separation on account of the 
reduction in the force in the Philadelphia Mint, 
which said notice is hereto attached and marked e:diibit 
34, and hereby incorporated the same as if set forth at 
length. The plaintiffs further allege that the said, Edward 
F. Karlinski, as a veteran preference eligible in govern¬ 
mental employment, he was entitled to 30 days advance 
notice of his separation from his position in the United 
States Mint, and that said notice of separation so given 
to the said plaintiff gave him only 7 days notice of dis¬ 
charge, and that the plaintiff, Edward F. Karlinski, lias 
not been legally or lawfully discharged from employment 
of the United States as required by the statutes of the 
United States as hereinbefore pleaded. That the efficiency 
rating of the said plaintiff on March 3, 1950 was very 
good, and that he was not separated for cause. 

48. The plaintiffs allege that the plaintiff, Fred H. 
Karpp, enlisted in the United States Navy on July 1, 1918, 
and thereafter served continuously until the date of his 
honorable discharge therefrom on September 1,1921. That 
having previously qualified in accordance with the :rules 
and regulations of the United States Civil Service Com¬ 
mission, he entered the employment of the United S tates 
at the United States Mint in Philadelphia, Pennsylvania 
on April 15, 1941, and thereafter acquired a status known 
as a permanent civil service employee, and was so em¬ 
ployed in that capacity on March 3, 1950 when he received 
a notice of separation on account of the reduction ir the 
force in the Philadelphia Mint, which said notice is hereto 
attached and marked exhibit 35, and hereby incorporated 
the same as if set forth at length. The plaintiffs further 
allege that the said, Fred H. Karpp, as a veteran prefer- 
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ence eligible in governmental employment, he was entitled 
to 30 days advance notice of his separation from his posi¬ 
tion in the United States Mint, and that said notice so 
given to the said plaintiff gave him only 7 days notice of 
discharge, and that the plaintiff, Fred H. Karpp, has not 
been legally or lawfully discharged from employment of 
the United States as required by the statutes of the United 
States as hereinbefore pleaded. That the efficiency rating 
of the said plaintiff on March 3, 1950 was very good, and 
that he was not separated for cause. 

49. The plaintiffs allege that the plaintiff, Wil- 
43 liam G. King, having previously qualified in accord¬ 
ance with the rules and regulations of the United 
States Civil Service Commission, he entered the employ¬ 
ment of the United States at the United States Mint at 
Philadelphia, Pennsylvania on June 23, 1941, and was so 
employed when he enlisted in the United States Army on 
March 18, 1942. That he served continuously in the United 
States Army until his honorable discharge therefrom on 
December 19, 1945. Prior to his entry into the Army he 
had attained the status of a permanent civil service em¬ 
ployee and was so employed in that capacity on March 3, 
1950 when he received a notice of separation on account 
of the reduction in the force in the Philadelphia Mint, 
which said notice is hereto attached and marked exhibit 
36, and hereby incorporated the same as if set forth at 
length. That the plaintiffs further allege that the said, 
William G. King, as a veteran preference eligible in gov¬ 
ernmental employment, he was entitled to 30 days advance 
notice of his separation from his position in the United 
States Mint, and that said notice so given to the said 
plaintiff gave him only 7 days notice of discharge, and 
that the plaintiff, William G. King, has not been legally 
or lawfully discharged from employment of the United 
States as required by the statutes of the United States 
as hereinbefore pleaded. That the efficiency rating of the 



said plaintiff on March 3, 1950 was very good, and| that 
he was not separated for cause. 

50. The plaintiffs allege that the plaintiff, George 
Krisan, having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on November 5, 1940, and was so employed When 
he enlisted in the United States Navy on May 11, 1942. 
That he served continuously in the United States Navy 
until his honorable discharge therefrom on August 25, 
1945. Prior to his entry into the Navy he had attained 
the status of a permanent civil service employee and was 
so employed in that capacity on March 3, 1950 when he 
received a notice of separation on account of the reduc¬ 
tion in the force in the Philadelphia Mint, which said 
notice is hereto atached and marked exhibit 37, and 
hereby incorporated the same as if set forth at length. 

The plaintiffs further allege that the said, George 
44 Krisan, as a veteran preference eligible in govern¬ 
mental employment, he was entitled to 30 davp ad¬ 
vance notice of his separation from his position in the 
United States Mint, and that said notice so given td the 
said plaintiff gave him only 7 days notice of discharge, 
and that the plaintiff, George Krisan, has not been legally 
or lawfully discharged from employment of the United 
States as required by the statutes of the United States 
as hereinbefore pleaded. That the efficiency rating of the 
said plaintiff on March 3, 1950 was very good, anq the 
he was not separated for cause. 

51. The plaintiffs allege that the plaintiff, Fred An¬ 
thony Lasprella, having previously qualified in accordance 
with the rules and regulations of the United States Civil 
Service Commission, he entered the employment of the 
United States at the United States Mint at Philadelphia, 
Pennsylvania on May 8, 1941, and was so employed when 
he enlisted in the United States Army during the iqonth 
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of February, 1943. That he served continuously in the 
United States Army until his honorable discharge there¬ 
from during the month of January, 1945. Prior to his 
entry into the Army he had attained the status of a per¬ 
manent Civil Service employee and was so employed in 
that capacity on March 3, 1950 when he received a notice 
of separation on account of the reduction in the force 
in the Philadelphia Mint, which said notice is hereto at¬ 
tached and marked exhibit 38, and hereby incorporated 
the same as if set forth at length. The plaintiffs further 
allege that the said, Fred Anthony Lasprella, as a veteran 
preference eligible in governmental employment, he was 
entitled to 30 days advance notice of his separation from 
his position in the United States Mint, and that said notice 
so given to the said plaintiff gave him only 7 days notice 
of discharge, and that the plaintiff, Fred Anthony Las¬ 
prella, has not been legally or lawfully discharged from 
employment of the United States as required by the stat¬ 
utes of the United States as hereinbefore pleaded. That 
the efficiency rating of the said plaintiff on March 3, 1950 
was very good, and that he was not separated for cause. 

52. The plaintiffs allege that the plaintiff, Robert Lavne, 
enlisted in the United States Army on December 6, 1940, 
and thereafter served continuously until the date of his 
honorable discharge therefrom on December 16, 1948. 

That having previously qualified in accordance with 
45 the rules and regulations of the United States Civil 

Service Commission, he entered the employment of 
the United States at the United States Mint at Philadel¬ 
phia, Pennsylvania on May 23, 1949, and thereafter ac¬ 
quired a status known as a permanent civil service em¬ 
ployee, and was so employed in that capacity on March 
3. 1950 when he received a notice of separation on account 
of the reduction in the force in the Philadelphia Mint, 
which said notice is hereto attached and marked exhibit 
39, and hereby incorporated the same as if set forth at 
length. The plaintiffs further allege that the said, Robert 
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Layne, as a veteran preference eligible in governmental 
employment, he was entitled to 30 days advance notice of 
his separation from his position in the United States jVIint, 
and that said notice so given to the said plaintiff gave 
him only 7 days notice of discharge, and that the plaiptiff, 
Robert Layne, has not been legally or lawfully discharged 
from employment of the United States as required hf the 
statutes of the United States as hereinbefore pleaded. That 
the efficiency rating of the said plaintiff on March 3, 1950 
was very good, and that he was not separated for cause. 

53. The plaintiffs allege that the plaintiff, Frank J. 
Les, having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on May 12, 1941, and was so employed when he 
enlisted in the Unites States Army on November 12, 1942. 
That he served continuously in the United States Army 
until his honorable discharge therefrom on February’ 22, 
1946. Prior to his entry into the Army he had attained 
the status of a permanent civil service employee and was 
so employed in that capacity on March 3, 1950 wffiejn he 
received a notice of separation on account of the reduc¬ 
tion in the force in the Philadelphia Mint, which said 
notice is hereto attached and marked exhibit 40, and here¬ 
by incorporated the same as if set forth at length. The 
plaintiffs further allege that the said, Frank J. Les, as a 
veteran preference eligible in governmental employment, 
he was entitled to 30 days advance notice of his separation 
from his position in the United States Mint, and that said 
notice so given to the said plaintiff gave him only 7 <jlays 
notice of discharge, and that the plaintiff, Franlk J. 
46 Les, has not been legally or lawfully discharged 
from employment of the United States as required 
by the statutes of the United States as hereinbefore plead¬ 
ed. That the efficiency rating of the said plaintiff on 



March 3, 1950 was very good, and that he was not sepa¬ 
rated for cause. 

54. The plaintiffs allege that the plaintiff, Warren A. 
Mills, having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on August 29, 1940, and was so employed when 
he enlisted in the United States Army on November 26, 
1942. That he served continuously in the United States 
Army until his honorable discharge therefrom on October 
27, 1945. Prior to his entry into the Army he had at¬ 
tained the status of a permanent civil service employee 
and was so employed in that capacity on March 3, 1950 
when he received a notice of separation on account of the 
reduction in the force in the Philadelphia Mint, which said 
notice is hereto attached and marked exhibit 41, and here¬ 
by incorporated the same as if set forth at length. The 
plaintiffs further allege that the said, Warren A. Mills, 
as a veteran preference eligible in governmental employ¬ 
ment, he was entitled to 30 days advance notice of his 
separation from his position in the United States Mint, 
and that said notice so given to the said plaintiff gave him 
only 7 days notice of discharge, and that the plaintiff, 
Warren A. Mills, has not been legally or lawfully dis¬ 
charged from employment of the United States as required 
by the statutes of the United States as hereinbefore plead¬ 
ed. That the efficiency rating of the said plaintiff on March 
3, 1950 was very good, and that he was not separated 
for cause. 

55. The plaintiffs allege that the plaintiff, William P. 
O’Brien, having previously oualified in accordance with 
the rules and regulations of the United States Civil Serv¬ 
ice Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on May 1, 1941, and was so employed when he 
enlisted in the United States Army on July 9, 1942. That 
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he served continuously in the United States Army until 
his honorable discharge therefrom on December 11, J1945. 

Prior to his entry into the Army he had attained the 
47 status of a permanent civil service employee and 
was so employed in that capacity on March 3, 1950 
when he received a notice of separation on account of the 
reduction in the force in the Philadelphia Mint, which said 
notice is hereto attached and marked exhibit 42, and here¬ 
by incorporated the same as if set forth at length. The 
plaintiffs further allege that the said, William P. Obrien, 
as a veteran preference eligible in governmental employ¬ 
ment, he was entitled to 30 days advance notice of his 
separation from his position in the United States ijdint, 
and that said notice so given to the said plaintiff gave 
him only 7 days notice of discharge, and that the plaintiff, 
William P. O’Brien, has not been legally or lawfully] dis¬ 
charged from employment of the United States as required 
by the statutes of the United States as hereinbefore plead¬ 
ed. That the efficiency rating of the said plaintiff on 
March 3, 1950 was very good, and that he was not sepa¬ 
rated for cause. 

56. That the plaintiffs allege that the plaintiff, Whiter 
Orzel, having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania during the year 1940, and was so employed when 
he enlisted in the United States Army on February 22, 
1942. That he served continuously in the United Spates 
Army until his honorable discharge therefrom on July 11, 
1945. Prior to his entry into the Army he had attained 
the status of a permanent Civil Service employee and 
was so employed in that capacity on March 3, 1950 when 
he received a notice of separation on account of the re¬ 
duction in the force in the Philadelphia Mint, which said 
notice is hereto attached and marked exhibit 43, and 
hereby incorporated the same as if set forth at length. 
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The plaintiffs further allege that the plaintiff, Walter 
Orzel, as a veteran preference eligible in governmental 
employment, he was entitled to 30 days advance notice of 
his separation from his position in the United States 
Mint, and that said notice so given to the said plaintiff 
gave him only 7 days notice of discharge, and that the 
plaintiff, Walter Orzel, has not been legally or lawfully 
discharged from employment of the United States as re¬ 
quired by the statutes of the United States as hereinbe¬ 
fore pleaded. That the efficiency rating of the said plain¬ 
tiff on March 3, 1950 was very good, and that he was not 
separated for cause. 

43 57. The plaintiffs allege that the plaintiff, 

Michael J. Polizzano, enlisted in the United States 
Army on November 2, 1940, and thereafter served con- 
tinuouslv until the date of his honorable discharge there- 
from on April 22, 1945. That having previously qualified 
in accordance with the rules and regulations of the United 
States Civil Service Commission, he entered the employ¬ 
ment of the United States at the United States Mint at 
Philadelphia, Pennsylvania, and thereafter acquired a 
status known as a permanent civil service employee, and 
was so employed in that capacity when on March 3, 1950 
he received a notice of separation on account of the reduc¬ 
tion in the force in the Philadelphia Mint, which said 
notice is hereto attached and marked exhibit 44, and 
hereby incorporated the same as if set forth at length. 
That the plaintiffs further allege that the said, Michael 
J. Polizzano, as a veteran preference eligible in govern¬ 
mental employment, he was entitled to 30 days advance 
notice of his separation from his position in the United 
States Mint, and that said notice so given to the said 
plaintiff gave him only 7 days notice of discharge, and 
that the plaintiff, Michael J. Polizzano, has not been le¬ 
gally or lawfully discharged from employment of the 
United States as required by the statutes of the United 
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States as hereinbefore pleaded. That the efficiency rating 
of the said plaintiff on March 3, 1950 was very good, and 
that he was not separated for cause. 

58. The plaintiffs allege that the plaintiff, Albert M. 
Pratt, having previously qualified in accordance with 
the rules and regulations of the United States Civil 
Service Commission, he entered the employment of 
the United States at the United States Mint at Phil¬ 
adelphia, Pennslyvania on September 3, 1941, and was 
so employed when he enlisted in the United States 
Army on October 15, 1942. That he served contin¬ 
uously in the United States A*my until his honorable 
discharge therefrom on March 8, 1943. Prior to his entry 
into the Army he had attained the status of a permanent 
civil service employee and was so employed in that ca¬ 
pacity on March 3, 1950 when he received a notice of sep¬ 
aration on account of the reduction in the force in the 
Philadelphia Mint, which said notice is hereto attached 
and marked exhibit 45, and hereby incorporated the same 
as if set forth at length. The plaintiffs further allege 

that the said, Albert M. Pratt, as a veteran pref- 
49 erence eligible in governmental employment, he was 

entitled to 30 days advance notice of separation 
from his position in the United States Mint, and that said 
notice so given to the said plaintiff, Albert M. Pratt, gave 
him only 7 days notice of discharge, and the said plaintiff 
has not been legally or lawfully discharged from employ¬ 
ment of the United States as required by the statutes of 
the United States as hereinbefore pleaded. That the effi¬ 
ciency rating of the said plaintiff on March 3, 1950 was 
very good, and that he was not separated for cause. 

59. The plaintiffs allege that the plaintiff, Lawrence 
Ranier, having previously qualified in accordance with) the 
rules and regulations of the United States Civil SeUvice 
Commission, he entered the employment of the Unlited 
States at the United States Mint at Philadelphia, Penn¬ 
sylvania on May 8, 1941, and vras so employed when he 
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enlisted in the United States Army on March 27, 1943. 
That he served continuously in the United States Army 
until his honorable discharge therefrom on January 12, 
1946. Prior to his entry into the Army he had attained 
the status of a permanent civil service employee and was 
so employed in that capacity on March 3, 1950 when he 
received a notice of separation on account of the reduc¬ 
tion in the force in the Philadelphia Mint, which 'said 
notice is hereto attached and marked exhibit 46, and hereby 
incorporated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, Lawrence Ranier, as a 
veteran preference eligible in governmental employment, 
he was entitled to 30 days advance notice of his separa¬ 
tion from his position in the United States Mint, and that 
said notice so given to the said plaintiff gave him only 7 
days notice of discharge, and that the plaintiff, Lawrence 
Ranier, has not been legally or lawfully discharged from 
employment of the United States as required by the stat¬ 
utes of the United States as hereinbefore pleaded. That 
the efficiency rating of the said plaintiff on March 3, 1950 
was very good, and that he was not separated for cause. 

60. The plaintiffs allege that the plaintiff, Robert R. 
Robinson, having previously qualified in accordance with 
the rules and regulations of the United States Civil Serv¬ 
ice Commission, he entered the employment of the United 
States at the United States Mint at Philadelphia, 
50 Pennsylvania on May 8, 1941, and was so employed 
when he enlisted in the United States Army on July 
31,1941. That he served continuously in the United States 
Army until his honorable discharge therefrom on October 
6. 1945. Prior to his entry into the Army he had attained 
the status of a permanent civil service employee and was so 
employed in that capacity on March 3, 1950 when he re¬ 
ceived a notice of separation on account of the reduction 
in the force in the Philadelphia Mint, which said notice 
is hereto attached and marked exhibit 47, and hereby in- 
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corporated the same as if set forth at length. The p|ain- 
tiffs further allege that the said, Robert R. Robinson, as a 
veteran preference eligible in governmental employment, 
he was entitled to 30 days advance notice of his separa¬ 
tion from his position in the United States Mint, and [that 
said notice so given to the said plaintiff, Robert R. Rqbin- 
son, gave him only 7 days notice of discharge, and that 
the said plaintiff has not been legally or lawfully dis¬ 
charged from employment of the United States as re¬ 
quired by the statutes of the United States as herein¬ 
before pleaded. The efficiency rating of the said plaintiff 
on March 3, 1950 was very good, and that he was not 
separated for cause. 

61. The plaintiffs allege that the plaintiff, Paul Sacco, 
having previously qualified in accordance with the rules 
and regulations of the United States Civil Service Com¬ 
mission, he entered the employment of the United States 
at the United States Mint at Philadelphia, Pennsylvania 
on April 7, 1941, and was so employed when he enlisted 
in the United States Army during the month of Dectem- 
ber, 1942. That he served continuously in the United 
States Army until his honorable discharge therefrom on 
February 22, 1946. Prior to his entry into the Army he 
had attained the status of a permanent civil service em¬ 
ployee and was so employed in that capacity on Marcji 3, 
1950 when he received a notice of separation on account 
of the reduction in the force in the Philadelphia Mint, 
which said notice is hereto attached and marked exhibit 
48, and hereby incorporated the same as if set forth at 
length. The plaintiffs further allege that the said, Paul 
Sacco, as a veteran preference eligible in governmental 
employment, he was entitled to 30 days advance notice 
of his separation from his position in the United States 
Mint, and that said notice so given to the said plain- 
51 tiff gave him only 7 days notice of discharge, hnd 
that the plaintiff, Paul Sacco, has not been legally 
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or lawfully discharged from employment of the United 
States as required by the statutes of the United States 
hereinbefore pleaded. The efficiency rating of the said 
plaintiff on March 3, 1950 was very good, and that he was 
not separated for cause. 

62. The plaintiffs allege that the plaintiff, Peter Traino, 
having previously qualified in accordance with the rules 
and regulations of the United States Civil Service Com¬ 
mission, he entered the employment of the United States 
at the United States Mint at Philadelphia, Pennsylvania 
on April 1, 1941, and was so employed when he enlisted 
in the United States Army on March 23, 1942. That he 
served continuously in the United States Army until his 
honorable discharge therefrom on December 4, 1945. 
Prior to his entry into the Army he had attained the 
status of a permanent civil service employee and was so 
employed in that capacity on March 3, 1950 when he re¬ 
ceived a notice of separation on account of the reduction 
in the force in the Philadelphia Mint, which said notice 
is hereto attached and marked exhibit 49, and hereby in¬ 
corporated the same as if set forth at length. The plain¬ 
tiffs further allege that the said, Peter Traino, as a vet¬ 
eran preference eligible in governmental employment, he 
was entitled to 30 days advance notice of his separation 
from his position in the United States Mint, and that said 
notice so given to the said plaintiff gave him only 7 days 
notice of discharge, and that the plaintiff, Peter Traino, 
has not been legally or lawfully discharged from employ¬ 
ment of the United States as required by the statutes of 
the United States as hereinbefore pleaded. That the effi¬ 
ciency rating of the said plaintiff on March 3, 1950 was 
very good, and that he was not separated for cause. 

63. The plaintiffs allege that the plaintiff, John A. 
Ulrich, having previously qualified in accordance with the 
rules and regulations of the United States Civil Service 
Commission, he entered the employment of the United 
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States at the United States Mint in Philadelphia, Penn¬ 
sylvania on June 19, 1941, and was so employed when he 
enlisted in the United States Army on October 15, 1J942. 
That he served continuously in the United States Atrmy 
until his honorable discharge therefrom on October 
52 29, 1945. Prior to his entry into the Army he had 

attained the status of a permanent civil service em¬ 
ployee and was so employed in that capacity on March 3, 
1950 wdien he received a notice of separation on account 
of the reduction in the force in the Philadelphia Mint, 
which said notice is hereto attached and marked exhibit 
50, and hereby incorporated the same as if set forth at 
length. The plaintiffs further allege that the said, Jlohn 
A. Ulrich, as a veteran preference eligible in governmental 
employment, he was entitled to 30 days advance notice of 
his separation from his position in the United States Mint, 
and that said notice so given to the said plaintiff gave 
him only 7 days notice of discharge, and that the plaintiff, 
John A. Ulrich, has not been legally or lawfully dis¬ 
charged from employment of the United States as required 
by the statutes of the United States as hereinbefore plead¬ 
ed. That the efficiency rating of the said plaintiff] on 
March 3, 1950 was very good, and that he was not sepa¬ 
rated for cause. 

WHEREFORE THE PLAINTIFFS PRAY: 

1. That due process of this Court issue directing hnd 
commanding each of the defendants to appear and ans|wer 
this bill of complaint. 

2. That a preliminary mandatory injunction issue di¬ 
rected to the said defendants, Nellie Tayloe Ross as Di¬ 
rector of the Mint, and John Wesley Snyder as Secretary 
of the Treasury commanding them to restore each of the 
plaintiffs to the positions in the Philadelphia Mint from 
which they have been illegally and unlawfully separated. 

3. That the Court declare and decree that provisions 
of regulation No. 20.10, insofar as it provides that the 30 
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days notice required in Section 14 of the Veterans Prefer¬ 
ence Act of June 27, 1944 may be given by leave on fur¬ 
lough without pay, null and void and of no legal effect. 

4. That the Court enter a declaratory judgment in 
favor of the plaintiffs determining their rights as veterans 
preference eligibles in the employment of the United 
States, and declaring that their discharge from their em¬ 
ployment cannot be effective, except for cause, without a 
30 days prior notice during which period of time the plain¬ 
tiffs must be in a pay status, and that the Court decree 
and declare that their separation from employment in the 

Philadelphia Mint as alleged in the complaint is il- 
53 legal and unlawful, and that the said plaintiffs are 
still employees of the United States in the said 
Philadelphia Mint. 

5. That at the final hearing any mandatory injunction 
issued be made permanent, and that the plaintiffs have 
such other or further relief as may be necessary or appro¬ 
priate in the premises, or may be necessary to carry out 
the terms of any declaratory judgment entered herein. 

Signd by William S. Ashley and 49 others as plaintiffs. 

• • • • 

55 /s/ Claude L. Dawson 

Claude L. Dawson, 

Attorney for the Plaintiffs, 
917 15th St., N. W. 
Washington 5, D. C. 

Verification by all plaintiffs on March 29, 1950 before 
Anthony Grasso, Jr., Notary Public in and for the County 
of Philadelphia, State of Pennsylvania. 
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Exhibit 3 

UNITED STATES MINT 


Philadelphia, Pa. 

Name: Charles R. Berstecher 
Title: Helper (General) at $1.27 p.h. 

Date of Notice March 3,1950 
Last day of active work status March 10,1950 
Retention Subgroup A-l 
Acquired Competitive Status on May 12, 1941 
Last Official Efficiency Rating Very Good 
Subject: Separation — Reduction in Force — effective 
April 7, 1950. 

1. The undersigned deeply regrets that because of a 
readjustment of work schedules, it is necessary for this 
Mint to reduce the number of personnel on our payrolls. 
After careful review of the operating situation, it has teen 


determined that positions in your competitive level will 
have to be eliminated. Your last day of active work is 
indicated in the upper right hand corner of this notice. 


You will however be kept on the rolls of this establishment 
until close of business April 7, 1950, at which time you 


will, be separated by reason of reduction in force. Dujrmg 
the aforementioned notice period, you will be placed on 
annual leave after your last day of active duty status has 
passed or, if you do not have sufficient annual leave, lgave 
without pay. Any accrued annual leave remaining to 


your credit upon the expiration of the notice period will 


be paid to you in a lump sum. 


2. Reductions in force are made under the Reten¬ 
tion Preference Regulations of the Civil Service Commis¬ 
sion. A copy of these regulations may he examined by vou 
in the Personnel Office. The retention registers and the 
records relating thereto may also be inspected in the Per¬ 
sonnel Office. 

3. If you feel there has been a violation of vour rights 
under the Retention Preference Regulations, you may ap- 
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peal in writing within ten days of the receipt of this notice 
to the Regional Office of the United States Civil Service 
Commission, U. S. Customhouse, Second & Chestnut 
Streets, Philadelphia, 6, Pa. The specific grounds on 
which your appeal is based should be set forth. 

4. Reduction in force regulations require that you be 
given an opportunity for transfer or reassignment within 
the Treasury Department in the local commuting area 
under certain conditions. If you will contact the Person¬ 
nel Officer, he will give you all available information con¬ 
cerning further employment in the Federal service. 

5. You have competitive status and are in the reten¬ 
tion subgroup indicated above and may therefore file with 

one Civil Service Regional Office, with any Boards 
64 of Civil Service Examiners in one Region, and with 
the Central Office of the Civil Service Commission, 
2 Applications on Standard Form 57 or 60 for placement 
in the federal service. Each application must be filed not 
later than 90 calendar days after your last day of active 
duty and must have attached thereto a copy of this notice. 
Additional copies of this notice may be secured from the 
Personnel Office upon request. The Commission will ac¬ 
cept your application as soon as you have been notified of 
your impending separation by reduction in force. 

6. All rights of reassignment and retreat available to 
you have been given consideration before determining that 
you are to be separated by reason of reduction in force. 

7. Again expressing regrets, the undersigned wishes to 
take this opportunity to thank you for the good work and 
cooperation you gave during your period of service in 
this agency. The present action is in no sense a reflection 
upon your ability as a worker while in the employ of the 


Very truly yours, 

/s/ Edwin H. Dressel 
Edwin H. Dressel 

Superintendent 
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• • * * 

159 Filed Jun 15 1950 Harry M. Hull, Clerk 

Motion to Dismiss Complaint 

Come now defendants herein by their attorney,! the 
United States Attorney, and move to dismiss the com¬ 
plaint in the above-entitled cause for the following rea¬ 
sons: 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 

2. The Court lacks jurisdiction over the subject matter. 

3. This is an action against the United States to which 
it has not consented. 

/s/ George Morris Fay, 

George Morris Fay, 

United States Attorney 
/s/ Ross O’Donoghue, 

Ross O’Donoghue, 

Assistant United States 
Attorney 

/s/ L. Clark Ewing, 

L. Clark Ewing, 

Assistant United States 
Attorney 

• • • • 

160 Filed Jul 20 1950 Harry M. Hull, Clerk 

Order 

This cause having come on to be heard on defendants’ 
Motion to Dismiss the Complaint and the Court having 
heard argument of counsel thereon, it is this 20th day of 
July, 1950, 

ORDERED that the Motion to Dismiss be and the same 
hereby is granted. 

/s/ Edward A. Tamm 

Judge 
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Opinion 

THE COURT: The government at this time argues 
in behalf of the motion to dismiss a complaint filed in 
behalf of fifty former employees of the Philadelphia Mint. 
The plaintiffs charge in their complaint that they were 
denied veterans preference, that their discharge is in vio¬ 
lation of Section 14, Title 5 of the U. S. Code, that is the 
Veterans’ Preference Act, and the government takes the 
position that the plaintiffs were not discharged and that 
consequently the government, that is the defendant in this 
case, was not bound by the provisions of Section 14 of the 
Veterans’ Preference Act, but rather that these plaintiffs 
were dismissed from their employment at the Philadel¬ 
phia Mint because of a reduction in personnel. 

In short, the government contends that this is not a 
discharge but a reduction in personnel, and that being a 
reduction in personnel is governed by the provisions of 
Section 12 of the Veterans’ Preference Act of 1944, not 
Section 14. The previsions of Section 14 require thirty 
days’ written notice of discharge, while the provisions of 
Section 12 of the Veterans’ Preference Act require that 
the regulations of the Civil Service Commission will be 
followed in any reduction of personnel. 

The Court observes from the exhibits which have been 
filed in support of the complaint, namely, Exhibits 1 
through 50, that each of these plaintiffs has been notified, 
by letter dated March 3, 1950, that he is being separated 
from his employment because of a reduction in force in 
the Philadelphia Mint. The letter of separation points 
out to the present plaintiffs that they have certain rights 
under the Civil Service regulations to further employment. 

The Court is of the opinion, in spite of an apparent 
ambiguity due to lack of definition in the statute, that 
the separation of these plaintiffs from their employment 
in the Philadelphia Mint is governed by Section 12 of the 
Veterans’ Preference Act of 1944 rather than Section 14, 
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and upon this basis will grant the government’s motion 
to dismiss. 

The Court is of the further opinion that the failure of 
the plaintiffs to exhaust their administrative remedies by 
an appeal to the Civil Service Commission is not excised 
by their assumption that the Commission would not sus¬ 
tain their appeal. The Court believes that the govern¬ 
ment’s motion to dismiss on this ground is also a yalid 
one. 

• • • • 

161 Filed Sep 14 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 14th day of September, 1950, 
that all of the Plaintiffs in the above entitled action hereby 
appeal to the United States Court of Appeals for the 
District of Columbia Circuit from the judgment of this 
Court entered on the 20th day of July, 1950 in favor of 
the defendants and against the said plaintiffs. 

/s/ Claude L. Dawson, 

Claude L. Dawson, 

Attorney for the Plaintiffs, 
917 15th Street, N. W., 
Washington 5, D. C. 

• • • • 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,841 

WILLIAM S. ASHLEY, et al, 


Appellants, 


NELLIE TAYLOE ROSS, et al, 

Appellees. 

Appeal from the United States District Court for the 

District of Columbia. 

STIPULATION OF COUNSEL AS TO 
JOINT APPENDIX 


It is hereby stipulated by and between counsel for the 
respective parties in the above entitled cause on appeal 
that the joint appendix shall include the following papers: 

1. Complaint. 

2. Motion to dismiss the complaint. 

3. Oral opinion of Judge Tamm. 

4. Judgment order dismissing complaint. 

5. It is stipulated that inasmuch as the exhibits at¬ 
tached to the complaint are identical in language, that 
there be printed in the appendix only exhibit #3 relating 
to one of the plaintiffs, Charles R. Berstecher. 

/s/ Claude L. Dawson, 

Claude L. Dawson, 

917 15th St., N. W., 
Washington 5, D. C., 
Attorney for the Appellants, 
/s/ George Morris Fay, 

George Morris Fay, 

United States Attorney, 
District of Columbia. 

By: /s/ L. Clark Ewing 
Assistant 

Attorneys for the Appellees. 
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QUESTIONS PRESENTED 


1. Whether an employee of the United States who j.s 
separated from his position as a result of a reduction i|n 
force must be retained in an active duty status for 30 da^s 
subsequent to his notice of the reduction in force. 

2. Whether an employee who has been separated fro 
Government service as a result of a reduction in force 
must exhaust his administrative remedies established by 
the Civil Service Commission before resorting to court 
action. 



(i) 
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SHmteb States Court ot Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,841 

William S. Ashley, et al., appellants 

v. 

Nellie Tayloe Ross, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT of the case 

The complaint heretofore filed in this action alleges that 
each of the plaintiffs, appellants here, is an honorably dis¬ 
charged member of the armed forces or a widow of an 
honorably discharged member of the armed forces and as 
such is entitled to preference in their employment with the 
United States Government. (J.A. 7A) It is alleged that 
each was employed at the United States Mint in Philadel¬ 
phia and would be still so employed except for the alleged 
illegal and unlawful acts of the appellees. (J.A. 7A) It 
is alleged that all appellants are permanent United States 
employees who were discharged without receiving 30 days’ 
notice required by section 14 of the Veterans Preference 
Act of 1944, 58 Stat. 387, as amended, 5 U.S.C., § 851, 
et seq. (J.A. 9A, 12A) 


(1) 
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In paragraph 13 of the complaint, appellants admit that 
no appeal from their alleged discharge has been taken to 
the Civil Service Commission for the reason that appellees 
have deliberately violated the law and that appellants are 
for that reason not required to exhaust any appeal rights 
they might have to the Civil Service Commission. (J.A. 
13A) It is further stated in the complaint that an appeal 
to the Civil Service Commission would have been useless 
and futile for the reason that the regulations of the Civil 
Service Commission were complied with in effecting ap¬ 
pellants’ separation from their employment with the United 
States. (J.A. 13A) 

Paragraphs 14 through 63 of the complaint identify the 
50 appellants as veterans and permanent civil service em¬ 
ployees. These paragraphs are practically identical except 
as to the dates on which the various appellants were mem¬ 
bers of the armed forces and the dates on which they became 
employees of the United States Mint in Philadelphia, Penn¬ 
sylvania. (J.A. 13A-51A) Each of these paragraphs allege 
that each appellant on March 3, 1950, “received a notice 
of separation on account of the reduction in force in the 
Philadelphia Mint.” (See Exhibit 3 attached to the com¬ 
plaint, J.A. 53A). It is further alleged in all these identi¬ 
fying paragraphs of the complaint that the appellants were 
“not separated for cause.” 

The complaint asked for a mandatory injunction directing 
appellants’ reinstatement; a declaratory judgment de¬ 
claring the pertinent Civil Service Regulation, 5 C. F. R. 
§ 20.10 void; as well as a declaratory judgment that appel¬ 
lants ’ discharge from their employment without a 30-day 
notice in a pay status was illegal. Attached to the com¬ 
plaint were copies of the notice given to the various appel¬ 
lants and by agreement of counsel 1 only one of these notices 
has been printed in the Joint Appendix. See J.A. 53A. 
This notice is typical of all the notices involved in this case. 


1 This stipulation was as follows: “It is stipulated that inasmuch 
as the exhibits attached to the complaint are identical in language, 
that there be printed in the appendix only exhibit #3 relating to 
one of the plaintiffs Charles R. Berstecher.” 
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They differ only as to the job classifications, salaries, dates 
of acquisition of competitive status, and efficiency ratings. 

There is no question in this case as to the various em¬ 
ployees being released in an improper order within tjheir 
retention groups or sub-groups; as to the propriety of the 
retention register; 2 or as to improper reinstatement or 
reemployment. 3 

STATUTES AND REGULATIONS INVOLVED 

Act of June 27, 1944, 58 Stat. 390, as amended, 5 U.S.C., 
§ 861. 

Reduction in personnel; considerations effecting release 

In any reduction in personnel in any civilian service of 
any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of 
employment, military preference, length of service, 
and efficiency ratings: # 

Act of June 27, 1944, 58 Stat. 390, as amended, 5 U.S.C., 
§ 863. 

Discharge, suspension, etc., only for cause; reason in writing; 

advance notice, personal appearance; findings and recom- 

medations 

No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agepcy, 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, re¬ 
duced in rank or compensation, or debarred for future 
appointment except for such cause as will promote the 
efficiency of the service and for reasons given in writ¬ 
ing, and the person whose discharge, suspension for 
more than thirty days, furlough without pay, or reduc¬ 
tion in rank or compensation is sought shall have at 

2 Compare Hilton v. Forrestal, 83 U.S. App. D.C. 44, 165 F. 2d 
261 (1947), affd. sub nom. Hilton v. Sullivan, 334 U.S. 323 (1948). 

3 Compare Elder v. Brannan, — U.S. App. D.C. —, 184 F. 2d 219 
(1950), cert, granted, Feb. 26, 1951. 
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least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to 
be guilty of a crime for which a sentence of imprison¬ 
ment can be imposed), stating any and all reasons, 
specifically and in detail, for any such proposed 
action; # * # 

The pertinent Civil Service Regulations as published in 
the Code of Federal Regulations have been amended sub¬ 
sequent to publication in bound form. The pertinent amend¬ 
ments are set forth below: 

Federal Register —Saturday, January 7,1950 (15 F.R. 49) 
Title 5—Administrative Personnel 

Chapter 1—Civil Service Commission 

Part 20—Retention Preference Regulations for Use in Reduc¬ 
tions in Force 

ACTIONS AND NOTICE TO EMPLOYEES 

t t i i • 


2. Effective upon publication in the Federal Register, 
§ 20.10 is amended to read as follows: 

§ 20.10 Notice to employees —(a) Proposed action. 
Each employee affected by a reduction in force shall 
be given a notice in writing, stating specifically the 
action proposed to be taken in his case, in advance of 
the effective date of the action. 

(b) Notice period. The notice shall be given at 
least thirty days in advance of involuntary termina¬ 
tion of active duty wherever possible, at least thirty 
days in advance of any reduction in rank or compen¬ 
sation, or at least thirty days in advance of involun¬ 
tary separation from the rolls in all cases. Subject 
to the foregoing, the notice period may include active 
duty, leave with pay, and nonpay furlough. 

• * * • • 

(d) Contents of notice. Notices to employees shall 
set forth the nature and effective date of the proposed 
actions, the place where they may inspect copies of 
the regulations in this part and the retention registers 
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which have a bearing on the action in their cases, 
specific reasons for any exceptions, appeal rights 
within the agency and to the Civil Service Commis¬ 
sion, and all available information to aid employees 
in securing other employment. 

• * * • • 

Federal Register —Wednesday, September 21, 1.949 
(14 F.R. 5154) 

* * * * * 

3. Effective upon publication in the Federal Regis¬ 
ter, § 20.13 is amended to read as follows: 

§ 20.13 Appeals, (a) Any employee notified of pro¬ 
posed action by reduction in force who believes that 
the regulations in this part have not been correctly 
applied may appeal to the appropriate office of the 
Civil Service Commission, stating reasons for be¬ 
lieving the proposed action to be improper, wii;hin 
ten days from the date he received notice of the pro¬ 
posed action, or within ten days after a decision by 
the agency on his answer to any notice giving him an 
opportunity to answer. 

* * * * • 

5 C.F.R., Part 20—Retention Preference Regulations for Use 

in Reductions in Force 

# * * # # 

§ 20.2 Definitions . For the purpose of the regula¬ 
tions in this part definitions are given for words, 
terms, and phrases as follows: 

(a) “Reduction in force’ 7 means the involuntary 
separation from the rolls of a department, or furlo ugh 
in excess of thirty days, of one or more employees in 
order to reduce personnel. Reduction of personnel 
may have to be made because of lack of funds, per¬ 
sonnel ceilings, reorganization, decrease of work, to 
make a position available for a former employee with 
established reemployment or restoration rights, or for 
other reasons. However, the term does not apply 
to (1) termination of temporary appointments limi ted 
to one year or less, (2) retirement of employees or 
(3) separations for unsatisfactory service.” 
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SUMMARY OF ARGUMENT 

As appellants in this case were not discharged or sus¬ 
pended from their employment with the United States for 
cause but instead were separated from service as a result 
of a reduction in force, they are entitled to 30 days’ notice 
in active duty status only ■when this is practicable. Re¬ 
ductions in force are in this regard distinguished from 
discharges for cause. As this is true, the District Court 
properly dismissed appellants’ complaint. 

Appellants admit their failure to exhaust their admin¬ 
istrative remedies by failing to appeal their separation to 
the Civil Service Commission. As appellants have failed 
to exhaust their administrative remedies, the dismissal of 
the complaint by the District Court was proper on this 
basis. 


ARGUMENT 

I 

Appellants’ Separation in a Reduction in Force Was Proper 

The question here presented for the court’s decision ap¬ 
pears to be one of first impression. There are two similar 
cases, but in neither of them was the question specifically 
raised as to the proper notice to be given to an employee 
who is being separated from Government employment as 
a result of a reduction in force. 

In the case of Peck v. United States , 4 plaintiff received 
notice on May 1, 1947 that as of May 17, 1947 his active 
service with the Department of Interior would be ter¬ 
minated. He was also notified that he would be carried 
on annual leave and/or leave without pay until June 30, 
1947. Plaintiff contended that the termination of his 
services was illegal and void because there was no lack 
of available funds for maintaining his position and for 
the reason that the termination violated the provisions of 
the Veterans Preference Act. The Court of Claims found 
that as plaintiff was neither a veteran, nor a regular 


4 86 F. Supp. 138 (Ct. CL, 1949). 
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Civil Service employee, he was not m a position to question 
the Retention Preference Regulations adopted pursuant 
to the Veterans Preference Act; and that while the actual 
curtailment of agency funds was not as great as bad 
been anticipated, at the time of the reduction in force it 
appeared to he the proper action to take in view of antici¬ 
pated appropriations. Plaintiff’s petition for the recovery 
of salary was dismissed. However, the court did not 
rule directly upon the propriety of the notice received. 
It can, of course, be properly argued that as plantiff had 
contended his discharge was improper, the Court of Claims 
found the notice given was in reality a proper notice. This, 
of course, is the effect of the court’s decision although it 
did not rule that 16 days’ notice in an active duty status 
was sufficient. 


Appellants in the case presently before the court re¬ 
ceived 7 days’ active duty notice and the remainder of 
their 30-day notice was leave with or without pay. The 
Peck case appears to be the only case in which the facts 
are the same as in this case presently before the court. 

The only other case which seems to be at all pertinent 
on the question here involved is Marshall v. Crotty? In 
the Crotty case plaintiff was notified by letter of February 
25, 1948 that his active service would be terminated at 
the close of business on March 26, 1948. This was a sepa¬ 
ration brought about as a result of budgetary limitations 
which had necessitated a reduction in force being m^de. 
It is not indicated in the opinion whether the notice was 
handed to the plaintiff or mailed to him. In the event 
that the notice was served upon plaintiff by mail, then, of 


course, he would not have received a full 30 days’ notice. 6 
However, it appears proper to assume that the notice 
given, was given to plaintiff in person, so a full 30-day 
notice was actually received by him. Plaintiff had con¬ 
tended that he was discharged in violation of law. Tjhe 
District Court found, however, that the amount in con¬ 
troversy did not exceed $3,000.00 and that, accordingly, 


5 88 F. Supp. 30 (D. Mass., 1950). 

6 Stringer v. United States, 90 F. Supp. 375 (Ct. Cl. 1950). 
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it did not have jurisdiction over the case. On appeal to 
the Court of Appeals for the First Circuit, 7 the Court 
affirmed the dismissal but for the reason that, as the 
District Court did not have jurisdiction by way of man¬ 
damus to direct the reemployment of the plaintiff, it did 
not have jurisdiction to render a declaratory judgment 
that plaintiff was entitled to reinstatement. 

The case is of primary interest here bacause of a foot¬ 
note in the District Court opinion. This footnote, appear¬ 
ing on page 33, states that the provisions of section 14 
of the Veterans Preference Act applied to plaintiff’s re¬ 
moval. In that regard the footnote is authority for the 
contention which appellants appear to be attempting to 
make here. 

It is difficult to see, however, that the Crotty case can 
be authority for either of the parties in the present case. 
The Crotty case was dismissed on a jurisdictional ground 
so that the statements made by the Court as to the merits 
are entirely dicta of the most obvious type. The court 
obviously vras not required to pass upon the question of 
whether section 14 of the Veterans Preference Act applied 
to reductions in force. It is believed indicative of the slight 
consideration which the court gave to its statement in that 
the court’s remarks in this regard are set forth in a foot¬ 
note to the opinion and have little or no connection with 
the rest of the opinion. 

The Crotty and the Peck cases indicate, insofar as adju¬ 
dicated cases are concerned, that there is no definite stand¬ 
ard as to the amount of active duty notice given when an 
agency is engaged in a reduction in force. It -would appear 
from the two cases that, if possible, a 30-day notice is given; 
however, if the agency funds are depleted to such an extent 
that a 30-day active duty notice is impossible, it appears 
that it is not given. 

The Veterans Preference Act itself provides no definite 
guide as to the amount of notice which must be given. 
Section 12 of the Act, relating to reductions in force, says 


7 185 F. 2d 622. 
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merely that they shall he made in accordance with Regu¬ 
lations adopted by the Civil Service Commission. Section 
14 of the Act, however, which regulates dismissal^ for 
cause, is quite explicit in stating that a 30-day notice is 
required. It is believed that Congress intentionally failed 
to include a definite limitation upon the time within which 
employees may be separated from governmental service 
as a result of reductions in force. 

Reductions in force normally come about as a result 
of a sudden curtailment in the work-load of an agency or 
an unexpected curtailment of agency funds. The record 
in this case does not indicate the reason for the reduction 
in force. However, the reason is unimportant. To require 
30 days’ notice in an active duty status when reduc¬ 
tions in force are being made as a result of overexpenciture 
or curtailment of agency funds would impose an intolerable 
burden upon governmental departments. To require such 
a notice when the reduction was being made as a result of 
lack of work would be ridiculous. 

LEGISLATIVE HISTORY 

An examination of the legislative history of section 12 
of the Veterans Preference Act indicates that Congress 
did not anticipate or intend that the provisions of section 
14 of the Act should be applicable to reductions in force 
made under section 12 of the Act. The congressional de¬ 
bates 8 9 and reports 0 are of no assistance whatsoever on the 
question. However, the hearings 10 held by the Committee 
on Civil Service are of value in regard to the problem 
presently before this Court. 

Mr. Arthur S. Flemming, Commissioner of the Civil 
Service Commission, in explaining the provisions of the 

8 90 Cong. Rec. 3501-3505. 

9 H. Rept. 1289, 78th Cong., 2d Sess.; S. Rept. 907, 78th Cong., 
2d Sess. 

10 Hearings before the Committee on Civil Service, United States 
Senate, 78th Cong., 2d Sess. on S. 1762 and H.R. 4115. 
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Veterans Preference Act to the Committee, discussed 
section 12 of the Act as follows at page 27 of the hearings: 

You will note the first part of the law provides [reading]: 

Competing employees shall be released in accordance 
with Civil Service Commission regulations which shall 
give due effect to tenure of employment, military pref¬ 
erence, length of service, and efficiency ratings. 

I might say that our existing reduction-in-force regu¬ 
lations are in harmony with that. 

In view of the fact that this section was believed to 
reflect the existing reduction in force regulations, it be¬ 
comes important to determine just what the existing reduc¬ 
tion in force regulations were. The removal procedure for 
cause at the time of the adoption of the Veterans Prefer¬ 
ence Act provided for notice of charges and the right of 
answering same. 11 Section 12.5 of the regulations, at the 
time of the adoption of the Veterans Preference Act pro¬ 
vided that no one with military preference should be 
dropped, discharged or reduced in rank or salary before 
any employee who was not entitled to military preference. 12 

The reduction in force regulations 13 which were in force 
at the time the Veterans Preference Act was adopted 
provided as follows: 

Appointment under the civil service rules does not 
create a contractual obligation on the part of the Gov¬ 
ernment to retain employees whose services are not 
needed. The removal procedure under section 12.1 is 
not applicable to separations caused by completion or 
discontinuance of work, or by lack of appropriations. 

Thus it is apparent that as the law existed when the 
Veterans Preference Act was adopted, it was possible to 
separate a Government employee from his Government 
position without going through the procedure set up for 
discharges for cause. In light of the explanation above 
set forth by Mr. Flemming and the failure of the Committee 


11 5 C.F.R. (Cum. Supp., 1943) § 12.1. 

12 Id., section 12.5. 

13 5 C.F.R. (1939 Ed.) § 12.101(e). 
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to raise any question in this regard, it appears obvious that 
Congress intended that reductions in force should be gov¬ 
erned exclusively by section 12 of the Veterans Preference 
Act rather than by section 14, which, it appears, is the Con¬ 
tention of the appellants here. The only other discussion 
of section 12 which is pertinent to the case presently before 
the Court is the following discussion appearing at page 29 
of the hearings: 

Senator Byrd. I do not think you have finished an 
explanation of section 12. 

Mr. Flemming. I am sorry. 

The last part of that section Congressman Starnes 
has referred to in his presentation. 

I think, Senator, I can explain that best by using an 
illustration. Let us assume that the Bureau of Public 
Roads were transferred from the Federal Works 
Agency back to the Department of Agriculture at some 
time in the future. Under this proviso the Department 
of Agriculture would have to place all preference 
eligibles in positions for which they are qualified be¬ 
fore it could go out into the open labor market and 
begin to recruit new employees for the Department of 
Agriculture. 

Senator Byrd. If there was no position available 
for them, they would not be forced to give them employ¬ 
ment? 

Mr. Flemming. That is right. 

Senator Byrd. Suppose there was a general reduc¬ 
tion of personnel in the Federal Government, which 
I think all of us realize sooner or later must occur. 
What preference will the veterans have as to the re¬ 
tention of jobs they may have? 

Mr. Flemming. There are three points which must be 
kept in mind. First of all, under this bill regulations 
will be required to give due effect, among other things, 
to length of service and then the next proviso specifies 
that any time spent in the armed forces shall be con¬ 
sidered in determining seniority. The next point is 
really the most important. It provides that a veteran 
who has an efficiency rating of good or better shall be 
retained in preference to a competing employee, that is, 
a veteran with an efficiency rating of good would be 
retained in preference to a nonveteran with an effi¬ 
ciency rating of excellent. 
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Finally, when you get down below good, it provides 
that the veteran shall be retained in preference to the 
competing nonpreference employees who have equal 
or lower efficiency ratings. 

Senator Byrd. I think that goes as far as you could 
go. 

Mr. Flemming. That is right. 

The heart of the section which is the second pro¬ 
vision, as I stated before, was reflected in an act of 
1912, which applied only to the departmental service 
and then was extended by Executive order of March 3, 
1923, to the entire service. 

This discussion plainly indicates that while it was the 
intention of the Committee to give greater rights to vet¬ 
erans in the event of a reduction in force than were to be 
given to nonveterans, it was not the intention of the Com¬ 
mittee, nor of Congress, to insist that a veteran be retained 
in a job if there was no work for him to do nor any funds 
with which to pay his salary. Appellants here appear to 
contend that they have a statutory right to be compen¬ 
sated by the Government for 30 days despite the fact that 
there might be no work for them to do nor funds with which 
they could be paid. It is easy to see the havoc which this 
would create in a governmental department. 

The courts of this jurisdiction can take judicial notice of 
the fact that every year there are many governmental de¬ 
partments requesting supplemental appropriation acts so 
as to pay their employees for the remainder of the fiscal 
year. Normally these supplemental appropriations are 
granted. When they are not, reductions in force are neces¬ 
sary. An agency cannot afford to have employees on its 
payroll when it is without funds with which to pay them. 
Of necessity, reductions in force of this nature are selective, 
those activities which are the least important being sus¬ 
pended until more funds become available. 

It is also obvious that certain projects may be completed 
sooner than was originally anticipated. When this happens 
and the work in which the particular employees had been 




engaged comes to an end, it would be extremely wasteful to 
insist in every case that a 30-day notice be given. 14 

As is indicated by the legislative history above, Congress 
delegated to the Civil Service Commission the duty of pro¬ 
mulgating regulations to be applied in reductions in foi*ce. 
These regulations should be sustained, unless they are un¬ 
reasonable, arbitrary or capricious. This Court as ivell 
as the Supreme Court has heretofore determined that the 
regulations adopted by the Civil Service Commission were 
proper. 13 

APPELLANTS’ CONTENTIONS 

Cases relied upon by the appellants at pages 18 an<i 19 
of their brief all involve reduction in grade or discharges 
for cause. These cases are not in point as to the question 
involved in the case presently before the Court. 

It is stated at page 2 of appellants’ brief, in the first 
paragraph of the statement of the case, that counsel agreed 
that Exhibit 3 attached to the complaint (J.A. 53-54) ris 
a true copy of the discharge notice that each of the appel¬ 
lants received.” The stipulation of counsel referred to in 
appellants’ statement of the case is set forth at note 1, 
supra. It is plain to see that the stipulation does not char¬ 
acterize this exhibit as a discharge notice. This only be¬ 
comes important for the reason that if the notice had been 
a discharge notice, appellants would not have re-emptyy- 
ment rights. However, as appellants were separated frpm 
the service as a result of a reduction in force, they do have 
re-employment rights with the United States Government. 
This Court recognized re-employment rights of a veteijan 
reduced in force in the recent case of Elder v. Brannbn, 
supra , n. 3. 

n 

Appellants Have Failed to Exhaust Their Administrative 

Remedies 

It is admitted in paragraph 13 of the complaint 
appellants have failed to exhaust their administrative 

14 The regulations provide that a 30-day notice shall be 
“wherever possible.” P. 4, supra. 

13 See cases cited in notes 2 and 3, supra. 





14 


edies. (J.A. 13A) As there has been an admitted failure to 
exhaust their administrative remedies, appellants’ appeal 
should be dismissed. Johnson v. Nelson, — U. S. App. 
D. C. —, 180, F. 2d 386 (1950); Johnson v. War Assets 
Administration, 171 F. 2d 556 (C.C.A.7, 1949). 

CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that appellants’ complaint was properly dismissed by the 
District Court and that this case should be affirmed. 

Respectfully submitted, 

George Morris Fay, 
United States Attorney . 

Joseph M. Howard, 

L. Clark Ewing, 

Assistant United States Attorneys. 
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